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THE CLERK:  The matter of Chartwell versus Addus. 1

THE COURT:  The last I heard the levees on Lake2

Ponchartrain were broken.  The French Quarter was filling up3

with water.4

Has there been any breakthrough, Mr. Steinberg, in5

your dike?6

MR. STEINBERG:  Hopefully not, your Honor.7

THE COURT:  Well, I'm sure that the waters will wash8

over both of you, cleanse you of all of your misgivings.9

All right, Ms. Wheeler, you're up.10

MR. STRUB:  Your Honor, if you recall, there were a11

couple of things that just needed to finish up with.12

THE COURT:  You've got five minutes.13

MR. STRUB:  First of all, in response to your Honor,14

your Honor had asked that invoice amounts --15

THE COURT:  What?16

MR. STRUB:  Your Honor wanted the amount of the17

invoice totals for Mr. Nielson --18

THE COURT:  Right.19

MR. STRUB:  -- and Mr. Cimasi.20

THE COURT:  Yes.  Through the dates of their21

submissions.22

MR. STRUB:  Your Honor, for Mr. Nielson, through the23

end of July, which would include the period of the submission,24

the report was submitted on July 11th, the amount of the25
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invoice was $315,328.74.1

THE COURT:  Okay.2

MR. STRUB:  That's for Mr. Nielson.3

For Mr. Cimasi, I had previously told the Court that4

the prior invoice total through the end of June was $43,500. 5

Mr. Cimasi's invoice for the period from July 1st through July6

15th, 2005 is $46,963.75.  So that's approximately a $90,0007

total if you add that to 43,500.8

THE COURT:  Okay.  Thank you.9

DIRECT EXAMINATION10

BY MR. STRUB: 11

Q. Mr. Cimasi, welcome back.12

A. Good morning.13

Q. When we broke yesterday evening, the Court had asked you14

whether you could calculate the value -- the cash value of the15

$115 million price that's set forth in the stock purchase16

agreement, and so can you, to the best you can for the Court,17

calculate the cash value of the $115 million price in the18

stock purchase agreement?19

A. The cash of $15,000 as expressed in cash in the fair20

market value of cash as cash --21

Q. Is that 15 million?22

A. Yes.  $15 million.  There's promissory notes of 22 1/223

million, however, we're not able to put a fair market value on24

those because we don't have the final notes or the final25



6

collateral documents, and in light of the --1

THE COURT:  You have to speak louder, Mr. Cimasi.2

A. To be able to value those at fair market value would3

require having the notes with all the collateral agreements4

and also an assessment as to the solvency of the grantor of5

the notes.  So we were not able to prepare that overnight. 6

Such a valuation hypothetically could be done, but not with7

the information we have and the time from last night.8

As to the stock, the $1.89 was the closing price on9

January the 8th of 2002, and with the underlying assumption10

that there wasn't any blockage discounts because of difficulty11

in selling such a large block of stock, but generally because12

they're freely-traded securities, 20 million shares at $1.8913

would represent $37,800,000 in cash, which of course, cash as14

a fair market value subject to, of course, any blockage15

discounts that might occur if someone tried to sell a block16

that large in the open market.17

There was debt assumed, and it's my understanding now18

that there was a stipulation of that of 28,484,000, and then19

letters of credit that were required to be canceled in the20

amount of $8,897,000, and assuming that those are items that21

from my reading of the stock purchase agreement, had to be22

paid in cash, then again cash is at fair market value, and23

that would be a total of 37,371,000.24

THE COURT:  Wait a minute.  I thought you said it25
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was 80,970,000.  You're talking about the letters of credit?1

THE WITNESS:  8,897,000 is my understanding from the2

stipulation that --3

THE COURT:  Okay.4

MR. STRUB:  It's stipulation number 26.5

THE COURT:  All right.6

THE WITNESS:  So if you total the 28,484,000, your7

Honor --8

THE COURT:  Oh, okay.  You just -- you combine the9

debt assumed and the letters of credit, right?10

THE WITNESS:  Yes.  The debt I believe had to be11

paid off actually.12

THE COURT:  Okay.  All right.13

THE WITNESS:  And so assuming that because -- again,14

my reading of the stock purchase agreement, they actually had15

to pay those debts.16

THE COURT:  Okay.17

THE WITNESS:  And so the 28,484,000 and 8,897,00018

totals 37,371,000, and so if those are the elements that, you19

know, I'd be able to comment on, essentially because cash is20

cash, and if you, you know, add up those, being the cash of 1521

million, you know, the stock of the $20 million at $1.89,22

which was the closing price on January 8th, and 37,800,000,23

and then the amount that had to be paid in cash to pay off the24

debts and the letter of credit of 37,371,000, you have a total25
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of 98 million.1

Just one second, your Honor.  I'm sorry.2

(Pause in proceedings)3

THE WITNESS:  Actually, your Honor, I couldn't read4

my writing.  It's 90,171,000 --5

THE COURT:  All right.6

THE WITNESS:  -- that would have to be paid in cash.7

BY MR. STRUB: 8

Q. And then that would be excluding the promissory note9

component of the stock purchase agreement from that10

calculation, correct?11

A. Yes, and also the call-back rights.12

Q. And also the call-back rights.  So this -- the cash value13

of 90,171,000 without taking into consideration call-back14

rights under section 2.5 and the promissory notes under15

section 2.2A.  Is that true?16

A. Yes.  So $90 million in cash or thereabouts was the cash17

price that had to be paid for the transaction.18

MR. STRUB:  Okay.  Thank you, Mr. Cimasi.19

I tender the witness, your Honor.20

THE COURT:  I want to go back to one thing.  We got21

a little into some discussion about the value, if any, for the22

extension payment of 7 1/2 million, and Mr. Cimasi testified23

that there would be no justification for paying that extension24

agreement.  The kinds of consideration that lead the parties25
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into these kinds of call options or anything approaching it1

wouldn't justify any payments, but he said that he made all2

the determinations as to value as of January 8, 2002.  So3

since this was a payment negotiated after January 8, 2002,4

doesn't anything he has to say in his opinion about the value,5

if anything, of this $7 1/2 million beyond the scope of his6

engagement and his certification?7

MR. STRUB:  You want me to -- I can ask the witness.8

THE COURT:  No.  I'm asking you.9

MR. STRUB:  No, your Honor, because we asked Mr.10

Cimasi to determine whether anything occurred between January11

8, 2002 and February 14, 2002 that would effect his12

determination as to the value --13

THE COURT:  Okay.14

MR. STRUB:  -- of Addus, and the value of Addus is15

the underlying premise of his testimony concerning the value16

of the purported option, and as Mr. Cimasi explained in his17

report, nothing had happened in that period.18

So it's not beyond the scope of his engagement, your19

Honor.20

THE COURT:  He values the company at $21 million. 21

He says assuming that number is supported by his analysis.  We22

start with that number, $21 million.  No rational investor23

would agree to pay an additional $7 1/2 million to exercise24

the strike price that would cost 90 million plus some25
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indeterminate cash equivalent of notes, and so therefore,1

since no rational person would pay anything for this extension2

agreement because he wouldn't get any additional value,3

therefore, the value is zero.  That's what I understood his4

testimony to be.5

Is that correct, Mr. Cimasi?  6

THE WITNESS:  In great part, your Honor, with one7

difference or one distinction is that the difference in that -8

- I think it was a 23-day period between January the 8th, when9

the stock purchase agreement was entered into, and February10

the 14th when the first amendment was allegedly entered into11

orally, the -- there would have had to have been material12

changes in the circumstances of Addus that would have caused13

the market value of Addus to rise significantly so that it14

would overcome the huge strike price.15

THE COURT:  Okay.  But you didn't look at those16

market changes as of that date?17

THE WITNESS:  Your Honor, we did.  To the extent18

that we were able to determine this because keep in mind that19

there really wasn't any signed documents or anything, but we20

did look at what documents were made available, and determined21

that it was unlikely that any substantive changes that were22

material enough to be able to cause the probability --23

THE COURT:  Okay.  So assuming that there didn't24

appear to be any significant events that occurred that would25
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have resulted in a substantial increase in the value from $211

million to a much higher number, and assume that the passage2

of these three weeks wouldn't have effected your value3

analysis.4

THE WITNESS:  Yes, your Honor.  The market value5

would have had to -- something that was material enough to6

have raised the market value above that 115 or 120 something7

million dollar strike price, depending on which number you8

use, would have had to occur, and it's what you measure in9

terms of the option is you're betting on the probability that10

there's going to be that kind of volatility in the market11

price of Addus, and from what we've been able to review in the12

record, nothing significant or substantive enough occurred13

during that 23-day period that would even approach even in the14

same order or magnitude an event that would have risen the15

market value above, you know, what the strike price was for16

that extension.17

(Pause in proceedings)18

THE COURT:  Assuming a value of $21 million,19

wouldn't there be some value to Med D to be able to continue20

to look around for money or continue to monitor the21

developments of the company that would justify some material22

extension payment?23

THE WITNESS:  No, your Honor.  As to the value of24

this purported option interest, the option interest could only25
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be exercised if they paid in excess of $115 million, and so1

they would have had to have been able to gain something during2

that period of time with a market value of what they were3

purchasing of the underlying security would have been excess4

of the strike price for the option interest to have any value.5

THE COURT:  Okay.6

THE WITNESS:  That's separate and aside from whether7

or not they would have been able to eventually pull of the8

transaction.9

THE COURT:  All right.  Okay.10

MR. STRUB:  All right.  And your Honor, I'm going to11

reserve with respect to moving on Mr. Cimasi's report until12

cross examination is completed, but I just wanted to make that13

clear for the record, otherwise I tender the witness.14

THE COURT:  Okay.  Ms. Wheeler, if you'd be more15

comfortable sitting, you may do that.  How ever -- whatever16

works best for you.17

MS. WHEELER:  I'll give standing a try and --18

THE COURT:  Well, if you have to.  Remember, you19

have to speak directly into that little microphone.20

MS. WHEELER:  Your Honor, I do have some additional21

exhibits that are not in the binders.  Rather than go back and22

forth during this exam, if I could tender a set of those23

exhibits to both you and Mr. Cimasi now?24

THE COURT:  Did you give these to Mr. Strub?25
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MS. WHEELER:  I have, your Honor.1

THE COURT:  When did you give them to him?2

MS. WHEELER:  I provided some on Friday and some3

yesterday morning I believe.4

THE COURT:  Okay.  But since we had a stipulation on5

which exhibits were going to be introduced before the6

commencement of the trial, what would justify adding to that7

list at this point?8

MS. WHEELER:  Your Honor, a few things have come to9

our attention in the last couple days of testimony.10

THE COURT:  Okay.11

MR. STEINBERG:  Your Honor, we've been cooperating12

with Addus's counsel along that line, and there's been a few13

exhibits that they've said that we could add, and we said that14

they could add, and so we haven't been trying to take --15

THE COURT:  Okay.  So you know which exhibits these16

are, and you don't have any objection to their being added to17

the list of exhibits?18

Why don't we just go off the record while I explore19

this?20

(Off the record/On the record)21

THE COURT:  Mr. Steinberg and Mr. Strub, if you need22

time to review these, I'm sure we'll be able to factor that23

time in before the conclusion of Mr. Cimasi's cross24

examination.25
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Ms. Wheeler, do you have additional sets for us?1

MS. WHEELER:  Your Honor, I do have additional sets2

for your clerk all put together.3

THE COURT:  And so this is what you put on my desk?4

 I have Exhibit 232 through --5

MS. WHEELER:  237 I believe, your Honor.6

THE COURT:  237.  Okay.  And these are pages drawn7

from Merger Stat Review, and you have a set for Mr. Cimasi to8

look at as well?9

MS. WHEELER:  Yes, your Honor.  I handed him a set10

as well.11

THE COURT:  Okay.  And then there's a section from12

"Business Valuation Treatise" by Mr. Shannon Pratt.  This says13

2001.  Do we know which edition this is?14

MS. WHEELER:  Your Honor, I believe it might be a15

first edition.  This is not Shannon Pratt's big treatise on16

business valuations.  I think this is a separate book just on17

discounts and premiums.18

THE COURT:  Okay.19

MR. STRUB:  Your Honor, I have a copy of the book,20

if I can give it to the witness.21

THE COURT:  Well, but if she's drawing from another22

publication.23

MR. STRUB:  Same book.  She has an excerpt of the24

book.  I have the whole thing here.25
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THE COURT:  Okay.  But what's the date of your1

copyright?2

MR. STRUB:  2001.3

THE COURT:  Okay.  All right.4

MS. WHEELER:  2001.  It's the same book.5

THE COURT:  Okay.  Thank you.  Then I have some6

pages from Merger Stat Review from 2003, and then I have7

something that looks like a pleading and this is objections8

and responses of plaintiff, Chartwell Litigation Trust and9

Gregory L. Segall, Trustee of the Chartwell Litigation Trust10

to rider to deposition notice.  Okay.  And then I have an e-11

mail with about a half a page of text sent on November 13,12

2001 from Mr. Ford to Mr. Magliochetti, and then I have what13

appears to be a copy of all or part of a form 10-K for Med14

Diversified.15

MS. WHEELER:  Your Honor, I'll represent that that16

is not a complete copy.  I did not include the exhibits or it17

would have been 179 pages.18

THE COURT:  Okay.  But what was the date that this19

was filed?  Is there anything on this that indicates the date?20

MS. WHEELER:  I don't think there is anything on it21

on the date it was actually filed.  It's as of March 31st,22

2002, but if my memory is correct, I don't believe this was23

actually filed until November.24

THE COURT:  And you don't know whether this was pre-25
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petition or post-petition?1

MS. WHEELER:  I --2

THE COURT:  I know that we authorized substantial3

expenses to be incurred to continue to maintain Med4

Diversified's standing with the SEC.  I remember asking5

myself, why should we be going through this exercise for a6

company, all of but one principal affiliate having already7

filed for bankruptcy relief, and the short answer was I think8

that perhaps there might still be some value to the shares of9

Med D, and they wanted to preserve the value of those shares10

for some prospective purpose. 11

So we went ahead and authorized substantial fees to12

be paid to complete it, to have it filed, and then I think13

there were subsequent public filings in Med.14

Is that consistent with your recollection, Mr.15

Steinberg?16

MR. STEINBERG:  Yes, it is, your Honor.17

THE COURT:  Okay.18

MR. STEINBERG:  I believe that the debtor also19

sought permission from the SEC so that they wouldn't have to20

continue filing, and the SEC wouldn't give them that21

permission.22

THE COURT:  Right.23

MR. STEINBERG:  So the Court was sort of, or at24

least the debtor was locked into a position where it was25
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between a rock and a hard place on that.1

THE COURT:  Okay.  But we ought to be able to2

determine in connection with the admission of this exhibit3

when it was actually filed. 4

You got this from the public records, correct?5

MS. WHEELER:  Yes, your Honor.6

THE COURT:  All right.  Okay.  I see these.  I7

understand the nature of them.  They don't, on the face of it,8

seem to me to suggest any information that can't be9

assimilated since it was Mr. Steinberg and Mr. Sullivan's10

pleading.  He knows what that pleading consists of, and a11

single e-mail is not going to throw us so much off track, and12

then we have the filings that the Court authorized to be13

filed, so go ahead, Ms. Wheeler, your witness.14

MS. WHEELER:  Thank you, your Honor.15

CROSS EXAMINATION16

BY MS. WHEELER: 17

Q. Good morning, Mr. Cimasi.18

A. Good morning.19

Q. I first want to ask you about something that I think you20

just testified to.  In your calculations of the cash value of21

the SPA price, I believe you said that you could not put a22

cash value on the promissory notes, and one of the reasons you23

couldn't do that depended on the solvency of the grantor of24

those notes?25
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A. That's one of the things that we would have had to review1

in order to prepare a -- and develop a valuation of those2

notes.3

Q. And if at the time of the SPA the grantor was -- of those4

notes was insolvent, would that impact your analysis of the5

cash value?6

A. I believe it would have had a pretty significant impact7

on what the cash value of that element of the price was, yes.8

Q. Okay.  And by "significant," would that be a negative9

impact or a positive impact?10

A. More likely negative.  If the grantor of the promissory11

note is insolvent, it tends to lend some perception of risk as12

to whether you're eventually going to get paid, at least to13

get paid the full amount.14

THE COURT:  Well, I don't think we need to belabor15

this.  The point of the matter is that even though he's16

calculated the cash components for certain purposes to17

illuminate points in this case, there's already been a18

stipulation, if I understand it correctly, that as of January19

8th and February 14th Med D was insolvent in both the -- in20

both an insolvency sense and a legal sense, both balance sheet21

insolvent, and insolvent in terms of availability of cash.22

So other than the money that was already on deposit,23

if any, they couldn't even remotely approximate any of these24

payments, whether it was the cash to close, the liabilities to25
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be paid, and if the company were insolvent and there was some1

breakdown in the market because if the company were insolvent2

it would be hard to understand why this rational market would3

still have shares trading at $1.87 for an insolvent company4

unless some people were engaged in some kind of arbitrage5

moves.6

So I understand the point, but where do we go with7

this?  The company can't afford to close in any significant8

dollars at all.  Whether it's 90 million or $15 million it9

doesn't have the money, and in fact, it needed $7 1/2 million10

for other purposes, and that was taken out of the escrow11

account on February 12th or 13th, correct?  So it already12

depleted the funds in deposit.  So now if the cash component13

is $15 million, we're going to have to come up with $1514

million when it already needed 7 1/2 million of the 15 that15

had already been deposited just to keep doing what it was16

doing, but go ahead.17

MS. WHEELER:  Thank you, your Honor.18

Q. Mr. Cimasi, you began your testimony talking about the19

benchmarking analysis that you performed.  This benchmarking20

analysis underlies a significant amount of your report, does21

it note?22

A. It's a useful technique that we look to in several areas23

of our report.24

Q. And you used the benchmarking analysis to help you25
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determine the -- I think it was called the specific risk1

factor in determining the cost of equity?2

A. The subject entity risk premium.3

Q. Okay.  And you also used your benchmarking analysis to4

come up with your industry averages, and that was for your5

one-third, two-third weighting analysis?6

A. Yes.  That's one of the things we look to.7

Q. Okay.  And you also look to your benchmarking analysis to8

support your decision to use multiples in the guideline9

company method as well, correct?10

A. I -- I'm not sure I understand the question.  Can you11

rephrase the question or repeat the question, please?12

Q. Sure.  As part of your guideline company valuation, you13

came up with market capped invested valued to EBITDA as well14

as to revenue, correct?15

A. Market value in invested capital to revenue and market16

value of invested capital to EBITDA.17

Q. Okay.  And in both of those -- in both those cases you18

came up with, or you chose to use multiples that were19

significantly lower than the industry average, correct?20

A. Lower than the mean, yes.21

Q. And you calculated those means and justified your22

decision to use the lower multiples because you found that23

Addus was --24

THE COURT:  Ms. Wheeler, before we go on this, I25
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know that there's a discussion of benchmarking, and I know1

that various points Mr. Cimasi looked to different databases.2

 Sometimes he looked to share prices and publicly-traded3

health care companies.  Sometimes his comparisons were based4

upon privately held companies with information supplied from5

government sources picked up by Merger Stat, other information6

drawn from financial statements submitted in health care cases7

in which there were commercial banks that had financial8

reporting requirements.9

So I don't know whether his benchmarking analysis10

was limited for all purposes to the same database.  It seemed11

to me he used databases for different determinations.  So if12

he used benchmarking only in one limited context, and that's13

what he's called benchmarking, he uses something else using14

different databases, it would help me to make sure that we're15

not using the term, "benchmarking analysis" too casually, and16

we're not confusing Mr. Cimasi.17

I mean, I know he has a section in his report on18

benchmarking.  The question is, it a limited context or does19

it go across the board of his valuations, and are we talking20

about the same database?  The definitional -- the section in21

which he specifically talks about benchmarking is -- I see it22

as schedule 3.  Then I see a section 5.2 that's captioned,23

"Benchmarking analysis."24

(Pause in proceedings)25
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THE COURT:  I mean, this isn't totally indexed, but1

if I look at his table of content, unless I've missed2

something, the only references I find for benchmarking is3

section .2 and then in schedule 3, but do any of your -- Mr.4

Cimasi, are any of your tables -- you have a list of tables. 5

Any of those -- are any of those tables part of the6

benchmarking analysis from 5.2?7

THE WITNESS:  As I recall, your Honor, however, to8

be helpful I might state that --9

THE COURT:  You need to speak into the microphone.10

THE WITNESS:  Can you hear me, your Honor?11

THE COURT:  Yes.  If you speak at that level, yes.12

THE WITNESS:  To be helpful, I think there are some13

of the tables that we may have referred to or some of the14

other narrative or footnotes where we may have referred to the15

benchmarking analysis.16

THE COURT:  Okay.  But just for purposes of17

distinguishing between your analyses of the publicly-traded18

companies and the companies that were privately held and then19

acquired, when I look at your schedule 10 and all the20

schedules 7, 8, and 9 that led up to this for your guideline21

company valuation method, these were all publicly-traded22

companies.  Did you apply benchmarking analysis to generate23

any of these ratios or did the benchmarking refer to something24

else?25
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THE WITNESS:  The benchmarking analysis was1

something else that also happened to utilize publicly-traded2

company data, but the --3

THE COURT:  But for the purpose of the guideline4

company valuation method --5

THE WITNESS:  That's not -- that's not a6

benchmarking analysis as we define benchmarking analysis in a7

report.8

THE COURT:  Okay.  Is this helpful, Ms. Wheeler?  I9

mean, do you know what --10

MS. WHEELER:  Yes, your Honor.11

THE COURT:  Okay.  All right.  Because I want to12

make sure I know, you know, which analytical technique he13

applies to which database.14

All right.  Go ahead.  So the question was?15

MS. WHEELER:  Your Honor, I'm going to ask a new16

question now.17

THE COURT:  Well, you were at, "In your computing18

your market value investment capital applied to revenues and19

to EBITDA, which generated a significantly lower number than20

the mean, did you use multiples in computing your guideline21

companies under the category of benchmarking analysis?" 22

That's what I thought what the question was on the floor.  Is23

that it?24

MS. WHEELER:  Well, if I could restate, your Honor?25
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THE COURT:  Okay.  Go ahead.1

BY MS. WHEELER: 2

Q. My question -- perhaps my follow-up question is in3

schedule 10 you chose multiples of .32 for the revenue4

multiple and 7.56 for the EBITDA multiple, and if I'm reading5

your report and understanding your testimony correctly, I6

understand that you chose those multiples because Addus's7

actual and weighted operating margin was below that of the8

guideline companies, correct?9

A. Yes.  As stated in footnote 2 on schedule 10.10

THE COURT:  And that's when we got into your11

percentile value of multiple ratios discussion.12

THE WITNESS:  Right, your Honor.  That informed us13

as to where to place --14

THE COURT:  All right.  You're talking about within15

the lowest one-half?16

THE WITNESS:  Right.  The lowest one-half of the --17

THE COURT:  One percent.  Okay.18

THE WITNESS:  Of the first percentile, yes, your19

Honor.20

THE COURT:  Okay.21

THE WITNESS:  So the benchmarking did inform us --22

THE COURT:  That's footnote number 2?23

THE WITNESS:  Yes, your Honor.24

THE COURT:  Okay.25
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THE WITNESS:  That has to do with the market value1

of invested capital to revenue.2

THE COURT:  Okay.  I got it.3

Okay.  Go ahead.4

BY MS. WHEELER: 5

Q. Mr. Cimasi, please correct me if I'm wrong, but I believe6

you testified on Friday that you did not use hindsight in7

performing your benchmark analysis, and only relied on8

information that was known or should have been known or9

knowable as of January 8th, 2002?10

A. Yes.  It's -- to the extent that we're able to determine11

that, we relied on information that was either known or12

knowable as of that date.13

Q. Okay.  If you could take a look at schedule 3 in your14

report?  And specifically with respect to columns A through M,15

you're relying on I think with just one exception --16

THE COURT:  Ms. Wheeler, you need just to -- you17

need time for me to find it and for Mr. Cimasi to find it.18

I have this benchmarking ratio analysis, schedule 3.19

 That's what we're talking about?20

MS. WHEELER:  That's what we're talking about.21

THE COURT:  Okay.22

MS. WHEELER:  And I was asking Mr. Cimasi about23

columns A through M.24

Q. And Mr. Cimasi, it's my understanding that with the25
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exception of column I, "National Home Health Care Corp.," you1

relied on annual statements for the year ended December 31st,2

2001 to come up with data in rows 1 through 23?3

A. Yes.  As stated in the second row, those were the dates4

of the 10-K and 10-Q of those public companies off of the5

government reports.6

Q. None of those reports were actually available in their7

final form as of January 8th, 2002, were they?8

A. The actual filings of the 10-K and 10-Q were not9

available as of that date, but the information that they10

contained as defined would have been known or knowable as of11

12/31.  The information existed.  The operating -- historical12

operating performance of the company in fact existed, and13

through adequate due diligence anything that appeared in the14

10-K and 10-Q was known or knowable or could have been known15

or knowable at that date.16

THE COURT:  No, but I understand that concept, and I17

think I understand where Ms. Wheeler's going.  The company has18

the information available to it, or should have the19

information available, and it goes to the auditors, and the20

auditors come up with major adjustments in Addus's case and21

perhaps some of the auditors came up with substantial22

adjustments for one or more of these companies.23

So even though as of December 31, 2001 all of this24

information in some sense was in-house and management should25
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have had a pretty good understanding because they're booking1

this data daily, some of these companies aren't going to2

recognize -- aren't going to come to appreciate that the3

auditors want them to make substantial modifications in their4

draft financials.5

Isn't that consistent with the practice of having6

that as independently audited?  I mean, how many companies7

with publicly shares do you think, if you have any experience8

in this, issue audited statements that are within one or two,9

three percentage points of deviance from what they submitted?10

 How many publicly-held companies that two years later are11

restating their earnings with major surprises, and these are12

very sophisticated companies that should have known what the13

data was as of the date of the closing, and once they restate14

their earnings it has a direct and immediate impact on the15

trading of their shares.16

Now, maybe those are companies that represent only a17

small percentage of the publicly-traded shares, but every time18

I open the newspapers and some publicly-held company restates19

its earnings, it results in major changes in the trading20

prices of their shares. 21

So I guess I don't understand how you have this high22

degree of confidence that as of January 8 when the company23

hasn't even presented its year-end statements to its auditors,24

they're still booking the transactions, that a company with25
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hundreds of millions of dollars of transactions would know or1

could know as of December 31 what their actual financial2

performance was.3

Isn't that your question?4

MS. WHEELER:  That is my question, your Honor.5

THE WITNESS:  May I respond?6

THE COURT:  Yes.7

THE WITNESS:  Your Honor is correct.  In fact, a8

recent report that just issued within the last month stated9

that even today post the Sarbax -- Sarbox environment, that as10

much as 30 percent of the statements being filed  for11

publicly-traded companies are subject to material provisions12

and changes. 13

However, the concept, and we set this forth in page14

4 of 4 of section 1 of my report.15

THE COURT:  4 of 4 in section 1?16

THE WITNESS:  Yes, your Honor.  Section 1.6.2.17

THE COURT:  1.6?18

THE WITNESS:  .2.19

THE COURT:  Okay. 20

THE WITNESS:  Entitled, "The reliance on information21

provided."  The concept is is that the information that22

ultimately goes into whatever the audited financial statements23

are does in fact exist.  It is there.  The point of entry data24

is what that's referred to.  You know, the actual performance25
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data is there, and the same types of tests and testing that an1

audit firm would perform in providing the certified audit for2

the company's books are techniques that are widely used, and3

sometimes even more intensely by, you know, a typical acquirer4

especially with a transaction of this size.5

THE COURT:  I'm having trouble hearing your6

statement.  I understand that you say the same tests and7

techniques are used in preparing these statements for8

companies in the health care industry, and what was the9

inference from that?10

THE WITNESS:  Well, your Honor, a big portion of the11

valuation process is in fact due diligence, and so it's likely12

-- the underlying assumption is that it's likely that since13

information and data did exist and it's just a matter of it14

being uncovered, then the information was known or knowable at15

that time.16

THE COURT:  Okay.  But in this case when you look at17

the stock purchase agreement, the only financial data that was18

available, according to the company, in its initial schedules19

was estimates through the nine months, first three quarters of20

2001, and then there were some supplemental e-mails without21

the back-up for the performance in October and November. 22

We've had testimony about those e-mails.  You didn't testify23

to them, but we know there were a series of e-mails where the24

company continued to send information generally by e-mails,25
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sometimes by draft memoranda, to Med D or to Med D1

professionals -- outside professionals.2

So if you look at the stock purchase agreement, the3

only numbers I'm going to find are the estimates for the first4

nine months of 2001, and any supplemental data doesn't come in5

-- we'll have to go back and look at it -- it doesn't come in6

until after January 8th.7

Mr. Strub, my recollection may be in error.  I don't8

know which -- you know, I've seen so many e-mails, but --9

MR. STRUB:  Right.  Your Honor, there were -- yes. 10

There were a couple of things that were in the stock purchase11

agreement.  One was the 9/31 data which Mr. Nielson12

annualized, and then there was the -- in the business plan13

there was the annualized data from October 31, and so those14

are the two things that are in the stock purchase agreement.15

THE COURT:  Okay.  But it --16

MR. STRUB:  Right.  And those were actual.  Those17

weren't estimated.  The estimates were in the projections,18

which was part of the business plan.19

THE WITNESS:  Your Honor, may I respond to your20

question?21

THE COURT:  Yes.  Of course.22

THE WITNESS:  Notwithstanding that, the as-of date23

of the valuation report that we developed and submitted is24

January 8th, and as of January 8th the historical operating25
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performance, the data related to that and financial condition1

of the company was by definition, just as a matter of rational2

deduction, it existed, and historical meant that it already3

had happened, and so it by definition was known or knowable.4

The question that your Honor is addressing is, you5

know, how much would have had to be expended and how6

aggressive would one have to be in the due diligence to be7

able to conduct due diligence in a way that would mimic or8

mirror what the ultimate audit report for the purposes of SEC9

filings would be, and in my personal experience, your Honor, I10

think it's typical in the M and E the types of due diligence11

that are conducted, you know, for a transaction of this size12

are often much more stringent in terms of the testing methods13

that are used by auditors in doing those statements, and so14

again, because by definition the data was known or knowable,15

data as of 12/31 was known or knowable as of January 8th, and16

because it's -- we're -- all of our underlying assumptions17

are, you know, that there would have been a due diligence18

process for this. 19

It is typically and correctly, in my view, stated20

that that information can be relied upon even though the21

particular formatting of that information in an audit report,22

and there might be many different types of information.  They23

may have submitted that same information in a format, your24

Honor, that's called a Medicare cost report, and that might25
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have been filed some time significantly later, but the data is1

the data, and their historical operating performance is their2

historical operating performance, and their financial3

condition is their financial condition.  How they're4

interpreted and presented, you know, in the various filings5

that they're required to do, you know, is separate and aside6

as a distinct issue and less than pertinent to the due7

diligence element of valuation at the as-of date.8

THE COURT:  Mr. Cimasi, are you -- have you ever9

heard the Latin phrase, "sub specie aeternitatis?"10

THE WITNESS:  I can't say that I recall that, your11

Honor12

THE COURT:  Well, the literal translation means,13

"under the light of eternity."14

THE WITNESS:  I'm sorry, your Honor?15

THE COURT:  "Under the light of eternity."  It's16

kind of like economists, all other things being considered,17

you know, that's the qualifier, and I think what Ms. Wheeler18

is driving at is that you prepared this data sub specie19

aeternitatis, long after the information is reviewed in a20

technical term by the auditors, long after it's been tested21

and reexamined and commented upon and annotated, but as of22

January 8th there were several months of detailed examination23

of the company's operations, and all kinds of inquiries24

forwarded to them by their auditors asking for supplemental25



CIMASI - CROSS 33

information.1

So if you had asked BDO Seidman as of January 8th,2

2002 what was known or knowable about the financial condition3

of Addus wouldn't an honest member of that firm have to tell4

you, "I don't have a very good idea about that at all.  I5

haven't seen the financial statements for the year end, and6

we've had a history of problems with the data in the past,"7

and I don't think that experience would be unique to Addus,8

but you can't recover what the information was as of January9

8th following closely on the heels of the prior calendar year10

for any of these benchmark companies.  You only know that11

after the information comes in later, but I guess, Ms.12

Wheeler, since that's obvious it not ought to be pounded. 13

The question is "So what?"  Even if all this14

information wasn't available on January 8th because it was15

still going through the vetting process, the audit process,16

and the company was still posting its books, at a certain17

point in time that information is publicly available.  It may18

not be publicly available for -- I think in Addus's case for19

nine -- for eleven months, although substantially all of the20

data was available by June, and then they were still tracking21

one particular major category.22

So if that's simply the way that audited statements23

go, I understand the analytic point that Mr. Cimasi is24

testifying to.  It's true that you couldn't capture that data25
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on January 8th, 2002 with any reasonable degree of precision1

or accuracy.  It just was not processed.  In an abstract2

sense, yes, all the facts occurred, but if the question is,3

"What is the state of your knowledge as of January 8th, 2002?"4

no one had that state of knowledge with respect to any of5

these companies or Addus, correct?6

MS. WHEELER:  Correct, your Honor.7

THE COURT:  Okay.  So what?  By the time he does his8

analysis, and he's -- obviously every analysis is going to be9

retrospective because he only gets engaged years later, but10

the question is is there something that is a fatal flaw in his11

report because he waits until the data comes in or doesn't get12

generated for months later, but now he's simply adjusting it13

back as to January 8th, 2002. 14

Is there anything that is invalid about that15

approach?  I mean, he says, "I didn't use hindsight."  Of16

course he used hindsight, but he says, "I'm putting myself17

back into the shoes of the fully-informed rational18

hypothetical investor," this everyman out there that doesn't19

bear any relationship to anyone you and I know, but he says,20

"I go through all this data and then basically I have to say21

what could have been known as of December 31, and what could22

have been known was the fact that all of these events had23

occurred."  Whether anyone comprehended those events that's a24

whole other story.25
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So how does this go to the validity of his report or1

the weight I ought to give to it?  I think that's really the2

question, but you can go ahead and ask.3

MS. WHEELER:  I could --4

THE COURT:  I don't think, you know, tripping him up5

on hindsight is going to get us anywhere.6

THE WITNESS:  Your Honor, if -- to the extent --7

THE COURT:  No.  Wait.  There's no question to you8

yet.9

THE WITNESS:  I'm sorry.10

THE COURT:  Go ahead, Ms. Wheeler.11

BY MS. WHEELER: 12

Q. Mr. Cimasi, in coming up with your industry averages in13

column Q in schedule 3, you did not exclude any outliers when14

calculating those averages, did you?15

A. I don't recall that we did, no.  I don't have my16

workpapers before me, but I don't recollect that we would have17

had any outliers.18

If you give me just a moment I'll go back to the19

narrative of the report.20

THE COURT:  I know that I had raised some questions21

abut whether some of these companies were in any sense22

comparable, and one of the things that jumped out at us was23

Lincare (ph.) Holdings, Inc. under column G when we went24

through the schedules of these companies, and I had asked that25
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same question whether some of these companies weren't on their1

face comparable.2

THE WITNESS:  Well, as I sit here today without my3

workpapers, I don't recall that as far as this schedule 34

goes, that we would have done that, and -- but as I continue5

to go through the report there may be some reference to it,6

and I'll be happy to mention that when -- if I see it.7

Q. Okay.  I'd appreciate that.8

Mr. Cimasi, you do recall though that you attributed a9

weight to each of the companies and survey data in columns A10

through P, correct?11

A. Yes, we did.  Actually columns A through P if that's what12

you said, yes.13

THE COURT:  P as in Peter.14

THE WITNESS:  Yes.15

Q. And the higher the number in row 1, the more weight you16

gave to a particular comparable?17

A. Yes.18

Q. Now, Integra in column O and RMA in column P you gave19

those a weight of 2, correct?20

A. Yes.21

Q. And correct me if I'm wrong, but Integra and RMA are the22

only -- only rows in your analysis or columns in your analysis23

that contain information on privately-held companies, correct?24

A. Yes.25
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Q. And if I look at column B, column C, and column I --1

THE COURT:  Why don't you just give me those first2

letters, please?3

MS. WHEELER:  B, C --4

THE COURT:  E as in Edgar?5

MS. WHEELER:  B as in Betty.6

THE COURT:  Okay.7

MS. WHEELER:   C as in Carrie, I as in Irene.8

THE COURT:  Which one?  What's the -- what's the9

third one?10

MS. WHEELER:  I.11

THE COURT:  Okay.  In Ivan.  And what was the -- I12

have E as in Edgar, B as in Betty, I as in Ivan.13

MS. WHEELER:  No E, just Betty --14

THE COURT:  No E.  I'm sorry?15

MS. WHEELER:  Just Betty, Carrie, and Ivan.16

THE COURT:  And what's the -- it's the second one17

I'm having trouble with.18

MS. WHEELER:  B?19

THE COURT:  No.  I got B.20

MS. WHEELER:  Boy.21

THE COURT:  Ivan.22

MS. WHEELER:  C, American Home Patient, Inc.23

THE COURT:  I thought you said Carrie, and that's24

subject to so many different spellings, I don't know whether25
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it's a C or a K. 1

MS. WHEELER:  Poor choice of names.2

THE COURT:  Well, we're just -- let's just use the3

word, "cow."4

MS. WHEELER:  All right.5

THE COURT:  It's a common word that has a hard C6

that would phonemically be described as a K. 7

Okay.  C is American Home Patients?8

MS. WHEELER:  Correct.9

THE COURT:  Okay.  So you want Mr. Cimasi to look10

carefully at those three columns, right.11

BY MS. WHEELER: 12

Q. And for those three columns, Mr. Cimasi, you gave each of13

those companies a weight of 5, correct?14

A. Yes. 15

Q. Okay.  And that's your highest rating?16

A. That's the highest weight of consideration, yes.17

Q. And if I count your columns correctly, counting all the18

5's and counting all the companies that you weighted as 4, I19

come up with seven publicly-held companies that you weighted20

higher than the Integra and RMA surveys, correct?21

A. It appears so, yes.22

Q. Mr. Cimasi, for columns A through P, you used 2001 data,23

correct?24

A. Yes.  As stated in the second row, it was data available25
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as to 12/31, 2001 with the exception of column I, as you1

pointed out earlier, which was based on 10/31, 2001 data.2

THE COURT:  Just hold a second.3

(Pause in proceedings)4

THE COURT:  Sorry.  Go ahead.  Okay.  You said that5

if you look at the entries on the income statements they all6

refer to the same date 12/31, 2001.7

MS. WHEELER:  Just to be fair, your Honor, one of8

them actually does refer to 10/31, 2001.9

THE COURT:  Okay.  But we're talking about columns A10

through N, which is the thirteenth company, and then we go to11

Integra, which just has the entry 2001 data, and RMA says12

3/31, 2001, right?13

MS. WHEELER:  Right.14

THE COURT:  And there are no entries for lines 115

through 23 -- lines 2 through 23.  It says all are non-16

applicable, right?  Right?17

MS. WHEELER:  Correct, your Honor, and I believe Mr.18

Cimasi already testified, and jump in if I'm misstating you,19

but that the Integra and RMA just didn't provide the data in20

that format.21

THE COURT:  Okay.22

THE WITNESS:  Yes.  That's my recollection as I sit23

here today.24

BY MS. WHEELER: 25
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Q. Mr. Cimasi, you have in the past performed benchmarking1

ratio analyses using more than one year of data, correct?2

A. I'm' not sure I understand your question.  You mean3

benchmarked 2001 and then benchmarked everything in 2000 and4

then benchmarked everything in 1999?5

Q. Right.6

A. I suspect we might have done that at some point depending7

on the purpose and use and objective of the report and the8

budget available.  Typically we do what we've done here.9

THE COURT:  But the short answer is for purposes of10

schedule 3, you just used the one year, correct?11

THE WITNESS:  Yes, your Honor.12

THE COURT:  All right.13

THE WITNESS:  The most proximate year to the as-of14

date.15

Q. Mr. Cimasi, you understand that R.J. Gold concluded that16

the problem with Addus's HME receivables dated back into 2000,17

correct?18

A. My recollection is is that they believed that it was a19

problem that went back other than just the period 2001, but20

some of what they mentioned, as I sit here today and recall,21

might have been characterized as more structural things that22

would have predated 2001, so adjustments might have been23

called for.24

THE COURT:  I'm having trouble picking this up. 25
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You'll have to speak slower and more distinctly.1

THE WITNESS:  Thank you, your Honor.  My2

recollection is is that the R.J. Gold communication indicated3

elements of adjustments in 2001 for things that happened in4

2000, but there -- as I recall, other elements that would have5

predated the year 2000.6

(Pause in proceedings)7

Q. Mr. Cimasi, are you aware that the plaintiff's other8

expert, Mr. Nielson, concluded that between 3 1/2 million and9

6 million of Addus's 2001 adjustment was non-recurring?10

A. I'm not familiar.  I didn't listen to his testimony, and11

have not reviewed his report.12

Q. If you assume for the purposes, sitting here today, that13

that -- that Mr. Nielson did conclude that between 3 1/214

million and 6 million of Addus's 2001 adjustment was non-15

recurring and dated back to 2000, does that change your16

opinion in any way?17

A. No.  I don't believe it does.  That wouldn't impact the18

technique that we used to normalize the operating results --19

reported operating results of the company.20

Q. Mr. Cimasi, could you take a look at line 4 on schedule21

3?22

A. Yes.23

Q. And that line reflects the operating expenses?24

A. Yes.  As stated, it's the operating expenses.25
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Q. Okay.  And your calculations in line 4 feed directly into1

your calculations in line 27.  Is that correct, as well as I2

guess line 26? 3

A. Well, the line 26 is line 4 divided by line 2, and then4

line 27 in turn is line 25 plus line 26.5

Q. Okay.  I note --6

THE COURT:  Do that again because I didn't --7

THE WITNESS:  Your Honor, in --8

THE COURT:  We're referring to --9

THE WITNESS:  Schedule 3.10

THE COURT:  -- things that were in line 4, Ms.11

Wheeler?12

MS. WHEELER:  Yup.13

THE COURT:  Okay.  And then you asked him whether14

that entry or any of the entries that column by column are15

reflected anywhere else in his analysis?16

MS. WHEELER:  Your Honor, I asked him if line 4 was17

related to lines 26 and lines 27.18

THE COURT:  Okay.  And what was his answer with19

respect to 4 and 26?20

THE WITNESS:  Your Honor, under a column called,21

"Ratio formula," which is the second column from the left in22

the middle box you'll see the formula there that in fact line23

26 is line 4 divided by line 2, and line 27 is line 6 --24

excuse me.  In line 27 is line 25 plus line 26.25
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BY MS. WHEELER: 1

Q. Mr. Cimasi, in both lines 4 and lines 26, you have a2

footnote noted, note 9, and it's my understanding of note 93

that you subtracted out or excluded from the operating4

expenses extraordinary and non-recurring expenses.  Is that5

correct? 6

A. That's correct.7

Q. And you were able to do that by looking at the financial8

statements for these comparable companies and excluding out9

what appeared to be extraordinary and non-recurring?10

A. Yes.  Those that things that were denoted as being11

extraordinary and non-recurring.12

THE COURT:  This is on the financial -- the audited13

financials for each of these companies?14

THE WITNESS:  And the 10-K, yes, your Honor.15

THE COURT:  So you're telling me that the 10-K for16

each of these companies would have to report for SEC purposes17

entries for one-time non-reoccurring versus recurring18

adjustment?19

THE WITNESS:  And extraordinary, yes, your Honor.20

THE COURT:  Okay.21

THE WITNESS:  Well, I'm not going to testify as to22

what they have to in the various SEC regulations.  I'll just23

say that typically you will see those types of line items.24

THE COURT:  Okay.  But did you go back to any of the25
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-- in doing your analysis, did you back to any of these 10-K's1

for the audited statements to determine whether these various2

companies reported non-recurring expenses?3

THE WITNESS:  Yes, your Honor, and we -- as stated4

in footnote 9, we -- extraordinary and non-recurring expenses5

to the extent that there were any stated, were excluded from6

this.  It's the last footnote on schedule 3, your Honor.7

THE COURT:  Okay.  But in order for you to be able8

to say that, you had to go back and read each of the audited9

statements as part of the 10-K's, correct?10

THE WITNESS:  Which is what we did, your Honor, yes.11

THE COURT:  Okay.  All right.  Thank you.  And you12

show which ones --13

THE WITNESS:  Well, we --14

THE COURT:  -- of these 13 companies --15

THE WITNESS:  Your Honor --16

THE COURT:  -- that it was necessary to exclude17

these non-reoccurring expenses?  You said you looked and said18

if they are there, we exclude them.  The question is how many19

companies have them and what the magnitude was.  Did you do20

that analysis as part of your workpapers?21

THE WITNESS:  Yes.  We knew the magnitude because we22

excluded them, and those calculations are in our workpapers,23

your Honor.  They're not set forth in this schedule.24

THE COURT:  Okay.  And Ms. Wheeler, did you have25
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access to his workpapers as part of the deposition?1

MS. WHEELER:  I was not given access to his2

workpapers, but in all fairness, I did not ask for the3

workpapers supporting this schedule4

THE COURT:  Okay. 5

THE WITNESS:  In all -- your Honor, in all fairness,6

the workpapers were sitting right next to me during my7

deposition.  I brought them with me, so --8

THE COURT:  Well, what you're saying is that if they9

had asked you would have been able to produce them?10

THE WITNESS:  Yes, your Honor.11

THE COURT:  And how long did your deposition take?12

THE WITNESS:  I think the better part of a day is my13

recollection, your Honor.14

THE COURT:  Okay.  Is that consistent with your15

recollection, Ms. Wheeler?16

MS. WHEELER:  Yes, your Honor.  I think we were17

actually pushing a very anxious to leave court reporter, so --18

THE COURT:  I mean, are we talking about eight19

hours, ten hours, four hours?20

MS. WHEELER:  I think we stopped around 5:45, so I21

think it was about eight hours.22

THE COURT:  Okay.  Go ahead, because we're about to23

take a break.  How much do you want to go on in this line of24

questioning?25
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MS. WHEELER:  I just have a couple more questions --1

THE COURT:  All right.  Go ahead.2

MS. WHEELER:  -- before finishing this part.3

THE COURT:  All right. 4

BY MS. WHEELER: 5

Q. Mr. Cimasi, with respect to Addus in lines 4 and lines6

26, you did not exclude any extraordinary and non-recurring7

expenses in coming up with that number, did you?8

A. I'm referring back to schedule 2 now and schedule 1 and9

schedule 2.  I'm sorry, and as you'll see denoted there the10

only adjustment that we made, your Honor, was to adjust out11

interest expense because, as I stated at the beginning of my12

testimony, we used a debt-free technique for our calculations.13

THE COURT:  Okay.  That's in your footnote 5?14

THE WITNESS:  Your Honor, it's footnote -- on15

schedule 3 --16

THE COURT:  No.  I'm looking at schedule 2.17

THE WITNESS:  I'm sorry.  Schedule 2 is a different18

footnote.  I'm sorry.  I was on schedule 1.  Schedule --19

THE COURT:  I'm going -- you want me to look at20

schedule 1?21

THE WITNESS:  Yes.  If we could start with schedule22

1, the only adjustment that your Honor will see reflected23

there is in column B.24

THE COURT:  All right.  Schedule 1.25
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THE WITNESS:  You'll see adjustment in column B.1

THE COURT:  All right.  B as in boy, yes.2

THE WITNESS:  And that reflects adjusting out the3

interest because, as stated, we used a debt-free technique4

that would not be subject, you know, to any of the aspects of5

debt, for instance, interest, but other than that we used --6

we relied on their audited income statements.7

THE COURT:  But I -- the question is does that8

answer the question, if there were on those audited financial9

statements entries for extraordinary, as you call them, one-10

time non-recurring expenses, where are they reflected in11

schedule 1, 2, or 3 as to the so-called subject entity, Addus?12

THE WITNESS:  I'm not sure I understand the13

question, your Honor.  You're asking where the adjustments on14

the guideline companies would be for extraordinary --15

THE COURT:  No.  We're talking about Addus.16

THE WITNESS:  No.  We made no adjustments.17

THE COURT:  Okay.18

THE WITNESS:  We just accepted the audited19

statements, your Honor, for Addus as stated where the only20

adjustment was made was to adjustment out interest because --21

THE COURT:  Okay.  All right.  Because of tax-free22

transactions --23

THE WITNESS:  No, because of --24

THE COURT:  -- is one of your analytical techniques.25
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THE WITNESS:  Because of a debt free.1

THE COURT:  Okay.  All right.2

BY MS. WHEELER: 3

Q. Mr. Cimasi, if I'm reading schedule 1 correctly, it4

appears that the adjustment or the exclusion you made for5

interest came from the other expenses number, not the6

operating expenses number.  Is that correct? 7

A. It adjusted out the interest expense under other8

expenses, yes.9

Q. Okay.  So line 4 in schedule 3 you have a number of10

60,910 -- 60,910,829.11

THE COURT:  I'm going to line 4 on schedule what?12

MS. WHEELER:  Line 4 in schedule 3, your Honor.13

THE COURT:  Okay.  All right.  Under "operating14

expense?"15

MS. WHEELER:  Under --16

THE COURT:  And then I have to go to "subject17

entity" in column R, correct?18

MS. WHEELER:  Correct.19

A. That's the number that appears there.20

THE COURT:  Just one second.  I'm trying to trace21

it.  It's a long page.22

THE WITNESS:  Your Honor, it's the far right-hand23

column, R, as in Robert.24

THE COURT:  No.  I see that.  I'm just trying to25
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line up the line with the column -- the row with the column.1

It would have been helpful had you used the same2

numbering on the right side as the left, so --3

THE WITNESS:  I see that, your Honor.  I think4

that's a good idea for these big schedules, and we'll start5

doing that.6

THE COURT:  Okay.  All right.  But I'm looking at7

line 4, and I'm at -- if I have the right one it's 60,910,829?8

THE WITNESS:  Yes, your Honor, which is the number9

that appears on schedule 1.10

THE COURT:  Okay.   All right.  I have it.11

Your question, Mr. Wheeler.12

THE WITNESS:  In -- I'm sorry.13

Q. I'm sorry, Mr. Cimasi, but that number, you didn't make14

any adjustments to that number?  That number is from the15

audited financial statements?16

A. No.  It's as stated.17

Q. As stated in the financial statements?18

A. Yes, and also as stated in my report.19

Q. Mr. Cimasi, did you make any effort then to normalize the20

operating expenses for Addus?21

A. Yes.22

THE COURT:  Well, what is that?  I don't understand23

the question.  What does it mean for Mr. Cimasi to make an24

effort to normalize?  Can you put in layman's English?25
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MS. WHEELER:  I'll ask Mr. Cimasi if he can explain1

to the Court what he means by "normalize."2

THE COURT:  Well, if he understand what you're3

asking, then he can answer it, but perhaps in some of his4

answer he can explain to me what it means to normalize for5

purposes of this inquiry for line 4, column R.6

THE WITNESS:  Your Honor, we didn't normalize those7

numbers there.  As stated, those are the numbers off of the8

financial statements.  The normalization table for our report9

is schedule 5, your Honor, which is that's where the analysis10

of normalized expenses appears.11

THE COURT:  Okay.12

Q. So Mr. Cimasi, in doing your benchmarking analysis, you13

didn't normalize the numbers, but you took that into account14

later on in your analysis in schedule 5?15

A. Yes.  In the process of valuation, later on it was then16

appropriate to do the normalization, but the rule is that17

benchmarking comes first, and then you do normalization18

because benchmarking assists you in making the informed19

judgments as to how go about normalizing expenses and other20

items related to the subject entity.  So it's a cart and a21

horse issue, and benchmarking comes first and then22

normalization comes second.23

Q. Mr. Cimasi, I think my questions have been limited to24

operating expenses, but just for the record, your answer would25
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be the same for any of the numbers in column R.  Is that fair?1

A. Counselor, are we still on schedule 3?2

Q. We are still on schedule 3.  Thank you.3

THE COURT:  That goes -- is your question 1 through4

23 or 1 -- or including questions after 23, 24 through 46?5

MS. WHEELER:  I think since 24 through 46 are all6

derived from 1 through 23, it would encompass them all.7

THE COURT:  All right.8

A. No.  We -- these are, as stated, the information right9

off of schedule 1, which in turn says that it's off the10

audited statements.11

THE COURT:  I'm sorry.  Schedule 1?12

THE WITNESS:  Yes, your Honor.  The column R.13

THE COURT:  Okay.  But other than -- and I don't14

know if this was right.  Other than the adjustment for debt-15

free performances, all the numbers you used on schedule 3 vis16

a vis Addus came out of the audited financials, and you didn't17

change any of those numbers, correct?18

THE WITNESS:  That's correct, your Honor.19

THE COURT:  Okay.  All right.20

MS. WHEELER:  Your Honor, I'm a good breaking point21

if --22

THE COURT:  Okay.  Fine.  We'll see you hear at23

10:15.24

(Off the record/On the record)25
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THE COURT:  A quick search through Google, to put it1

another way to the philosopher phenomenon were signs which he2

deciphered in search of the meaning or essence, from signing3

to meaning the interpretative key was reason or logos. 4

Through reason, the philosopher could jump from a level to5

another from the level of unstable deceiving phenomena to the6

level of essences of true being.  This level was considered to7

be superior for it comprised and surpassed the world of8

phenomena.  It contains all manifest phenomena plus numerous9

non-manifest essences of possibilities besides being stable10

and rootable in eternal.  This attitude became more defined11

and self-conscious from a time of Platanism (ph.), but it was12

already the attitude of the Elliotic philosophers.  There's an13

attitude based all together in the belief that all facts and14

means of phenomena appearances of something.  They are15

exemplifications of essences of possibilities eternally16

contained in the divine intelligence.  The Greek philosopher17

contemplated things, therefore, sub specie aeternitatis.  That18

is in the category of eternity under the light of eternity. 19

He looked for their eternal meaning above the transitory and20

phonemic appearance.21

It's spelled S U B  S P E C I E  A E T E R N I T A T22

I S.  So the suggestion, Ms. Wheeler, was that in his23

objective professional opinion, relying upon his construction24

of the market, he sees it sub specie aeternitatis, under the25
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light of eternity.  He penetrates the fog of the appearances1

to get to the objective, fundamental reality, S P E C I E.2

It was one of the favorite phrases of Aristotle and3

St. Thomas Aquinas.4

MR. EARLY:  Sadly, your Honor, the rest of us5

mortals live in the fog.6

THE COURT:  All of us live in the fog, the dim7

perceptions, and we grope our way through as best we can, but8

it's expert witnesses with these profound methodologies who9

can more closely approximate the objective underlying reality,10

which of course, they construct after the fact, and they have11

all of the data that is publicly available as reflected in the12

invisible hand of the public securities market.  Right?13

THE WITNESS:  One would hope, your Honor, in a best14

case scenario that we'd have access to all data that was known15

or knowable at that time.16

THE COURT:  All right. 17

THE WITNESS:  Sometimes it's awfully hard to dig it18

out, but therein lies a good living.19

THE COURT:  You just have to have the right tools20

that are tightly held and honed to their sharpest degree.21

THE WITNESS:  In a transactional environment, your22

Honor, it's the sine qua non without which you have no deal,23

and we put together supplemental requests for information or24

documents and surveys and keep plugging away at it until we25
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get the information that we need to have to be able to advise1

our clients, and lacking that, the deal doesn't go forward.2

THE COURT:  And that's why Thomas Shelling and3

others got such great recognition for coming to realize that4

decisions are made under varying conditions of uncertainty5

that in the real world you never have all of the information6

at our fingertips.  We just have to kind of stumble through7

the best data that's available, and I think Ms. Wheeler's8

point was as of January 8, 2002, what was known or knowable9

didn't get reported until many months later, and after10

hundreds of hours of scrutiny.11

So if you were in Mr. Magliochetti's position or in12

Mr. Wright's position, you couldn't have reached that depth of13

understanding, penetrating to the very objective essence of14

the financial performance of the company because the data15

wasn't in and it hadn't been tested, and we already know that16

just in terms of making some appropriate accounting17

adjustments to determine whether the statements that were18

attached to the single -- to the stock purchase agreement19

whether those properly presented the data, that cost $300,00020

to prepare on the part of Mr. Nielson and his firm, and for21

you to do the value analysis that was another $90,000, and22

presumably you people, even though rushed and pressured, had23

the opportunity to look at this with the benefit of all of24

this information that presumably reflected the state of facts25
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that was known or knowable in your construct of analysis, but1

in fact it wasn't known and may not even have been knowable as2

of January 8th to this level of precision, and your point is,3

"Well, yes, I understand that, but if I'm going to make the4

most fully informed decision, then I have to assume all this5

data existed, and if it gets reported later then I have a6

right to rely upon that information and read it back into the7

state of what's known or knowable on January 8th," and that8

exercise couldn't have been done empirically in the real world9

on January 8th to the level of analysis set forth in any10

expert's report already considered by this Court, and the only11

question is, "Okay.  So what?  Does it make the report12

unacceptable, from an evidentiary standpoint inadmissible?"13

All right.  Going ahead now that we've clarified14

that minor point.15

MS. WHEELER:  Thank you, your Honor.16

BY MS. WHEELER: 17

Q. Mr. Cimasi, if you could turn back to schedule 3 in your18

report?19

A. Yes.20

Q. I just want to ask you about certain of the ratios that21

you came up with.22

THE COURT:  I'm on which schedule again?23

MS. WHEELER:  Schedule 3, your Honor.24

THE COURT:  Okay.  All right.25
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Q. And particularly, I want to ask you about the liquidity1

solvency ratios in lines 39 and 40.2

THE COURT:  Okay.3

Q. And I believe, Mr. Cimasi, that you already testified I4

think on Friday that Addus's current ratio was just a tiny bit5

better than the industry average.  Is that correct? 6

A. Current ratio was 1.26 as compared to 1.24.7

Q. So pretty much the same?8

A. Pretty much the same, but you're not incorrect in saying9

it was a little bit better.10

Q. Okay.  The next ratio you have listed here in line 40 is11

working capital to revenue.  Mr. Cimasi, is it possible for a12

company to have much working capital?13

A. Yes.14

Q. And I note in --15

THE COURT:  I don't understand that.  I don't16

understand the answer.  "Too much working capital" means what,17

Mr. Cimasi?  I don't understand the concept.  How can you have18

too much working capital in a company?  Does that mean that19

you have more than other companies comparably situated would20

have?21

THE WITNESS:  Well, your Honor, I believe that22

within the context of the question asked, it was, you know,23

hypothetically can a company have more working capital than it24

is in the best economic and financial interest of the company,25
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and the answer to that is clearly yes.1

THE COURT:  Okay.  They might be able to greater2

returns for that money if they --3

THE WITNESS:  Yes, your Honor, and keeping all that4

working capital in a company -- hypothetically we're speaking5

now, you know, rather than putting it to other uses might be,6

you know, a lazy use, if I can use that term, of the working7

capital.  It might --8

THE COURT:  Haven't we always been struck with the9

amount of cash on deposit that Microsoft has, billions of10

dollars on deposit?11

THE WITNESS:  It's a matter of great controversy,12

your Honor, as to why they amass that, and over the last few13

years they've actually started to spend some of that cash both14

with stock repurchases and with certain acquisitions as well15

as dividends that have been paid out for the first time for16

Microsoft, but that's a matter of hot debate as to whether17

they were amassing --18

THE COURT:  Okay.  But your comment implies a19

certain criticism that a company may over-invest in its20

working capital, and that a rational investor in the market21

would see that that may not be the most efficient of the22

capital; in fact, it may not bring the same yield if one were23

trying to maximize profits, correct?24

THE WITNESS:  Yes, your Honor, or in the25
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alternative, they might like to put some of that money in1

their pocket.2

THE COURT:  Mm hmm.  In the form of dividends?3

THE WITNESS:  I beg your pardon.4

THE COURT:  In the form of dividends?5

THE WITNESS:  Yes, your Honor, or stock repurchase,6

which, you know, has a impact on -- there's an anti-dilutive7

technique that would make their shares worth more.8

THE COURT:  Okay.  So where are we looking for to9

determine whether there is more -- too much working capital10

vis a vis Addus?  I'm going to find that in 40?11

THE WITNESS:  Line 40, your Honor, columns Q and12

columns R.13

THE COURT:  Okay.  But if the industry average is14

9.75, and Addus has a working capital to revenue ratio of15

4.07, is Addus out-performing the industry average or under-16

performing the industry average on this ratio?17

THE WITNESS:  In terms of that benchmark, it18

indicates that Addus most likely has insufficient working19

capital, you know, to meet challenges in the marketplace and20

also opportunities in the marketplace.21

THE COURT:  Okay.  I don't understand that just from22

this ratio.  What's the analysis that supports that if the23

industry average is at 9.75 and this ratio of working capital24

to revenue on line 40 is 4.07 in Addus's case, why that's25
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suggestive of an insufficiency of working capital.  I just1

don't' see that out of the two numbers.  I don't see where the2

correlation runs.3

THE WITNESS:  Your Honor, it --4

THE COURT:  Is that part of your question?5

MS. WHEELER:  Yes, your Honor.6

THE WITNESS:  But would you like me to respond, your7

Honor?8

THE COURT:  Of course.9

THE WITNESS:  Okay.  I'm sorry.10

I think that the indication is is that a company11

that has less than the industry average working capital, you12

know, may not be able to respond to threats and also respond13

to opportunities in the marketplace, and would be more14

susceptible to an investor's perception of additional risk15

attended -- attendant to investing in the subject company.16

There's not as much wiggle room, if I can state that17

for some -- something that might happen that they'd have to18

respond to or to be able to make a lot of money because an19

opportunity comes that if they had good working capital.20

So that's the type of things that lenders look to,21

by the way, is you know, the --22

THE COURT:  Okay.  But from a bankruptcy23

perspective, if a company has the sufficiency of working24

capital to meet its ongoing operating expenses, we stand up25
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and cheer.  Now, maybe from the investor's standpoint that's1

not sufficient.  What you want to do is more than meet your2

operating expenses. 3

You need to have an opportunity to maximize through4

these scarce resources and either expand your company, do5

additional acquisitions, do more research and development,6

invest further in your accounting controls, or make some7

distributions to senior management so that they feel8

adequately compensated, and there are any number of uses that9

this so-called rational investor would, but for purposes of10

our analysis from the Bankruptcy Court perspective, we're11

dealing with people who have insufficient working capital12

because they're stretching out their payables, and they're not13

funding payrolls.  They're using trust funds employee/employer14

portions that should have been segregated.  That's a15

bankruptcy perspective.16

THE WITNESS:  Yes, your Honor, and if we would have17

done our report on the underlying premise of value in exchange18

for either orderly disposition or forced liquidation of the19

assets, then that would have put a different take or different20

consideration as to how we viewed that, but the underlying21

premise of our report is to value Addus as valuing use as a22

going concern.23

THE COURT:  Okay.  So other than having reserves to24

meet threats or to take advantage of opportunities, in terms25
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of the operating performance of a company with the industry1

average at 9.75, and Addus is at 4.07, that doesn't give rise2

to a criticism -- an objective criticism from an investor's3

standpoint that you don't have enough working capital to run4

your business.  You may not have enough working capital to5

deal with technological changes, changes in the regulatory6

environment, potential innovations by competitors, but in7

terms of paying your receivables -- paying your payables,8

you're not in a situation in which you have to stretch them9

out.10

Now, if you do, I don't know where that's reflected11

in these numbers.12

THE WITNESS:  Your Honor, as a comparative13

technique, in essence what we're doing is we're not saying14

that -- we're not using terms like "good" and "bad" as a15

relative thing.  We're just comparing the circumstances, the16

financial operating performance and financial condition, you17

know, of Addus to its peer companies in the marketplace, and18

this is typically done by both equity investors as well debt19

input in terms of lenders to look to the -- compare the20

subject company to its peers to say comparatively how well can21

this company respond to both threats and opportunities, and22

does it have that extra cushion there, you know, that is going23

to allow it to, you know, to be less -- to be a more risk24

adverse type of investment, so --25
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THE COURT:  So if you don't have this extra cushion1

the market is going to devalue your shares?2

THE WITNESS:  I believe it's typical, your Honor,3

that that would be one of the ratios that investors in the4

market would look at in terms of assessing the extent of risk5

of investing in the company.  As we testified to earlier, the6

higher the perception the risk, the higher the required rate7

of return that an investor would have, and the higher the8

required rate of return, the lower the value.  That's how the9

arithmetic works.  The higher the discount rate, if it's risk10

adjusted, the lower the value calculation or indicated value11

result.12

THE COURT:  Okay.13

THE WITNESS:  But it's just one of a number of14

factors, your Honor, and --15

THE COURT:  Okay.  I understand what you said.16

Go ahead, Ms. Wheeler.17

BY MS. WHEELER: 18

Q. Mr. Cimasi, sticking with the working capital to revenue19

ratio, I notice that the numbers for your comparables vary20

considerably, and if I'm looking at it right, I think they21

range from a negative 67.6 to a positive 31.13 percent.  Is22

that correct? 23

THE COURT:  Which line are we looking at?24

MS. WHEELER:  We're looking at line 40, and25



CIMASI - CROSS 63

specifically I'm looking at column C as in cow, and I as in1

Ivan.2

THE COURT:  Okay.  So for American Home Patient it's3

showing a negative 67.6 percent, and then you're saying if I4

continue to go across the column then when I come to I,5

National Home Health Care Corporation, which has a working6

capital/revenue ratio of 31.13 percent?7

MS. WHEELER:  That's correct, your Honor.8

THE COURT:  And then we have one in column F for9

29.12, and one at column K as in K-Mart, 25.96.  Okay.10

Q. My question to you, Mr. Cimasi, is that in addition to11

American Home Patient, Inc., we see I think three other12

companies with a negative working capital, and to use my13

words, would you consider having a negative working capital14

necessarily a bad thing?15

A. Again, it has to be based on the facts and circumstances,16

but in the facts and circumstances of this, we excluded the17

negative working capital as not being useful in trying to draw18

any sort of indication, and if you're under water, if you have19

negative working capital, at the very least that is going to20

give pause to a risk adverse investor.21

THE COURT:  Well, when you say you excluded it as22

not useful, I don't understand the concept.  I mean, you're23

showing the data, and then you're using this to generate24

comparative data, so I don't understand the concept that you25
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excluded it as not useful.  I mean, we see it in C.  We see a1

negative in B.  We see a negative in E.  We see a negative in2

G.  So what does it mean to say you've excluded as not useful3

to the analysis?4

THE WITNESS:  Your Honor, the intent of this5

benchmarking analysis was to try to place Addus in its peers,6

and in this case the peer group is defined as, you know, those7

companies that had working capital, and so for those companies8

that had working capital we were trying to get just some sort9

of an indication, you know, as to where that might be, you10

know, and where Addus may lie in that range.11

THE COURT:  Okay.  So for benchmarking purposes the12

database is really narrower than these 13 companies.  Is that13

correct? 14

THE WITNESS:  Well, it's --15

THE COURT:  If you exclude those companies with16

negative working capital, you don't have 13 companies.  Your17

database continues to shrink --18

THE WITNESS:  As to --19

THE COURT:  -- based upon a convention that you've20

imposed.21

THE WITNESS:  As to the public freely-traded22

companies, that's correct, your Honor, and I point out that23

there's also a footnote 8 that indicates that those that were24

more than one standard deviation of the mean, those ratios25
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were also excluded as not being, you know, useful in trying to1

compare Addus to its peers.2

THE COURT:  What's the -- where do you tell us what3

falls within one standard deviation of the mean of ratios4

calculated --5

THE WITNESS:  Your Honor --6

THE COURT:  -- at least as to line 40?7

THE WITNESS:  Line 40, if you go across, you'll see8

in column F and in column I, all right, and again in column K9

--10

THE COURT:  I'm looking at F.  That's Ventiva (ph.)11

Health Services.12

THE WITNESS:  No.  I am sorry, your Honor. 13

THE COURT:  Coram?14

THE WITNESS:  I beg your pardon.  It's for line 40 -15

- line 40, which is the working capital --16

THE COURT:  I see 8 next to --17

THE WITNESS:  This is column F as in Frank.18

THE COURT:  F.  And I see 8 --19

THE WITNESS:  In column I.20

THE COURT:  -- in National Home Health Care, and I21

see 8 in Option Care, Inc.  Those are the three companies. 22

Are those the ones you're alluding to?23

THE WITNESS:  Yes, your Honor.24

THE COURT:  Okay.25
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THE WITNESS:  And you'll see the footnote states1

that if they were more than one standard deviation of the mean2

of the ratios calculated, we did not utilize it.3

THE COURT:  What would be one standard deviation4

from the mean if I use that as a reference point?  What's the5

calculation approximately?6

THE WITNESS:  Your Honor, I don't -- I don't have my7

workpapers here in front of me, but for each of these --8

THE COURT:  Well, if the industry average under 409

is 9.75, and the question, what falls within one -- just as an10

approximation, what falls outside of one standard deviation11

from the mean, either a positive or a negative?12

THE WITNESS:  Those items, your Honor, that do not13

have a footnote next to them are those items that either, A,14

were not negative, or B, were not outside one standard15

deviation from the mean.16

(Pause in proceedings)17

THE COURT:  Well, if I go to footnote number 7,18

"Ratios that would result in negative values or extreme19

outliers were not included in the analysis."  So I have to20

knock out everything that has a 7 or an 8 next to it, don't I?21

THE WITNESS:  That's correct, your Honor, and it --22

THE COURT:  Okay.  So by the end of the day, this is23

the concern I had yesterday, I see one, two, three, four,24

five, six, seven, eight -- only eight little Indians still25
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standing out of the 13?1

THE WITNESS:  No, your Honor.   I believe that in2

line 40 that there are actually seven data points that have a3

footnote 7 or 8 next to them.  So out of 13 the remainder4

would be 6.5

THE COURT:  Okay.6

THE WITNESS:  And then, of course, there's still the7

Integra information in column O and the Risk Managements8

Associate or RMA data in column P.9

THE COURT:  Okay.  So but we've already tossed out10

50 percent of the publicly-traded companies under footnote 711

and 8.  So of your database we're down now to six cases plus12

Integra and RMA, correct?13

THE WITNESS:  Yes, your Honor.14

THE COURT:  Okay.  That's the point you were seeking15

to elicit?16

MS. WHEELER:  Yes, your Honor.17

THE COURT:  Okay.18

BY MS. WHEELER: 19

Q. Mr. --20

THE COURT:  I guess the question naturally, Mr.21

Cimasi, is if you're down to six companies publicly traded,22

how much confidence do you have in generating this comparative23

analysis vis a vis Addus?24

THE WITNESS:  For the intents and purposes of what25
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we use benchmarking for, your Honor, I'm comfortable that for1

that particular data point, you know, even if we were to go2

down to four or five publicly-traded companies, it would still3

be a sufficient enough indication to provide us with some4

indicator along with the Integra and RMA data to be able to5

get some useful indicators from it.6

THE COURT:  Okay.  So it fell to three you'd say, "I7

can't make any inferences," but it grows to as high as four or8

five including two reports that aren't based upon publicly-9

traded companies where we don't know what the database is10

under these SIC codes or this 8082 from RMA, then we're left11

with -- now you said the 6 out of 13 includes or excludes12

Integra and RMA?13

THE WITNESS:  No, your Honor.  My count on line 40 -14

-15

THE COURT:  Yes.16

THE WITNESS:  I'm sorry.  Line -- row 40 is that17

there are one, two, three, four, five, six, seven on line 4018

that have either footnote 8 or footnote 7, and then that's out19

of I believe 13 publicly-traded companies.20

THE COURT:  Okay.  So that leaves six publicly-21

traded, and then you add to that the privately-held companies22

based upon these indirect measures from Integra and RMA?23

THE WITNESS:  Yes, your Honor.24

THE COURT:  Okay.  All right.25
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(Pause in proceedings)1

THE COURT:  But if I wanted to compare private2

companies to private companies, why wouldn't I just look at3

what's in Integra and RMA to determine benchmarking?  Why go4

to publicly-held companies when we already have databases on5

privately-held companies monitored by disinterested analysts6

to determine industry average?  Why isn't the industry7

privately-held companies for comparative purposes? 8

If there are enough privately-held companies and we9

can get enough data on them, there just may be a qualitative10

difference in those companies in terms of values for all the11

reasons you began to say.12

THE WITNESS:  Well, among the reasons, your Honor,13

in response to your question, a couple of them stick out, and14

first of all, is that in terms of comparing Addus to other15

companies, Addus was large enough in terms of revenue size to16

be publicly traded, and so it is useful to compare that to17

publicly-traded companies.18

Secondly, we don't have the same ability to19

determine what companies, as your Honor mentioned earlier, are20

included in RMA data or in Integra data.  We know that they21

came in the case of Integra from government surveys through22

various government agencies, and from RMA that that comes23

through bank officers, the old Robert Morris Associates folks24

that report that, but we can't be specific, and so there's25
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different factors that relate to each type of data.1

On the publicly-traded data we have more of a2

reliance, the fact that we know the companies.  We know what3

they sell, their geographic scope.  We know a little bit about4

their history, who they sell it to, and -- but maybe a less5

positive aspect of them is, as your Honor pointed out, they're6

publicly traded.7

If Addus was a company that was doing $5 million a8

year, you know, you might say well, they're less comparable in9

that regard, but Addus is big enough to be able to be compared10

to publicly-traded companies.11

THE COURT:  So it's the size of its revenue and its12

operations that justifies comparing them to publicly-traded13

companies?  Is that the primary variable?14

THE WITNESS:  No.  I wouldn't say primary, but it's15

among the important reasons, and as we stated here, we also16

took a look at their specialty and services, and size was the17

third one, your Honor, and other considerations, and so it's -18

- as with everything, it's a matter of balancing the equities19

of -- so to speak, not equities in a financial term, but in20

balancing the equities of fairness in trying to consider21

whether the data is applicable and results in a fair, you22

know, peer group comparison.23

THE COURT:  Okay.  But by the time I look at all24

these data -- all this data, I can't imagine that one would25
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take this company public given the constraints you say on its1

operations, insufficient working capital, high debt structure.2

 Look at all those ratios. 3

I mean, when you look at this data and you ask4

yourself would an investment banking firm undertake this5

engagement, given its cost structures, would it expect to be6

able to take this company public successfully?7

THE WITNESS:  The answer is --8

THE COURT:  And how do you make that determination?9

 What's the threshold number you have to have in order to10

justify all the transaction costs to take a company public in11

this environment in January of 2002?12

THE WITNESS:  Your Honor, this may be -- seem13

counter-intuitive, but in fact, one of the motivations for14

doing an IPO is to raise capital in the marketplace, you know,15

to be able to remediate the laundry list of deficiencies that16

your Honor just mentioned about Addus.17

So while we'd like to think that investment banks18

only take pristine companies to an IPO, that in fact has not19

been the history of IPO's, and in fact --20

THE COURT:  What tells you in this analysis that21

this company is investment bankable?22

THE WITNESS:  I'm sorry.  I didn't hear that, your23

Honor.24

THE COURT:  What about this information on Addus25
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through the end of January of 2001 would tell you that this1

company could have been -- could have gone public, and2

therefore, it's appropriate to compare its financial3

performance with that of publicly-traded companies?  I'm4

trying to understand what's the threshold level in terms of5

operations based upon your experience would you recommend to a6

private client in the health care business that there are7

advantages on going public, which include among other things,8

generating additional working capital so that you can take9

advantage of the opportunities and withstand the risks, and10

what would it cost to take a company like this public?  You11

have that experience I assume.12

THE WITNESS:  Yes.  Clearly, hundreds and hundreds13

of thousands of dollars, your Honor, and also a portion is14

dependent on the success of the offering, but the answer to15

that is that size is not the only criteria upon which I would16

advise a client to --17

THE COURT:  Wait a minute.  You told me that the18

value of this company is $21 million.  Do you take a company19

that's worth $21 million and go public with it?  The20

transaction costs won't kill you? 21

How many -- in a health care environment of this22

character with all of the changes going on in the regulatory23

environment, the tightening up of the reimbursement ratios,24

the lag in processing the requests for reimbursement, the25
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ongoing investigations of fraud and abuse, the ongoing1

investigations to determine whether there are overpayments,2

under those kinds of circumstances is this company -- does3

this company have a value based upon your analysis that it4

makes sense to talk about it being treated as a public5

company?  Who would take a $21 million company public --6

THE WITNESS:  Your Honor --7

THE COURT:  -- when it's going to cost hundreds of8

thousands of dollars, and if it doesn't meet the threshold9

then again, it goes to the issue why talk about these10

comparisons on the theory that it's large enough to go public?11

 It may be large enough to go public, but it may be so12

unprofitable and have such a low value for its shares that it13

would be imprudent to try to take it public, and if it's14

imprudent to take it public because you can't justify the cost15

benefit ratio, then that begins to raise the question whether16

or not this schedule 3 ought to be given evidentiary weight.17

THE WITNESS:  May I respond?18

THE COURT:  Have I ever said you can't?  You don't19

need my permission to respond.20

THE WITNESS:  I didn't want to interrupt is all,21

your Honor.22

THE COURT:  I've answered -- I finished the23

question.  Yes, you may respond.24

THE WITNESS:  Your Honor, again, I don't want to --25
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I didn't testify, and I don't want to get hung up on the fact1

that size is the only criteria here.2

THE COURT:  Well, you said it was one of the major3

variables.  Let's not qualify it to death.4

THE WITNESS:  It's one of several aspects of this5

that you certainly look at, but again, this goes back to6

something that we've discussed over the past couple days in7

terms of alternative investment of portfolio theory, and folks8

can invest in a closely-held company like Addus, or they can9

invest in publicly-traded firms.10

Second, you know, the criteria for going public,11

there are firms that have gone public that have had no12

operating income or profits, and that have just been based on13

good plans, and that have gone for many years --14

THE COURT:  In this industry?15

THE WITNESS:  Yes, your Honor.16

THE COURT:  With these kinds of companies publicly17

traded?18

THE WITNESS:  Well, there's -- it -- I'm not saying19

that I would advise a client to do it.  I'm just pointing out20

to your Honor that IPO's are often done for companies that are21

not established and did not have established track records,22

and that for, you know, a number of years don't provide any23

sort of return at all to the shareholders.24

I mean, we all know the story about Amazon and25
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others like that, but you know, in essence, the reason that1

this --2

THE COURT:  But that's a -- I mean, that's a very3

different company.  We're talking about a company established4

for a number of years.  I mean, I think Addus goes back into5

the late 1970's, and then it starts to pick up additional6

companies over time, but you're telling me that based upon the7

data you have for the subject entity, you can't offer an8

opinion whether or not it would be sensible in a cost benefit9

analysis to bring this company to an IPO with some reasonably10

high probability that the IPO would succeed?11

THE WITNESS:  Your Honor, as I sit here today, I'm -12

- I couldn't render an opinion.13

THE COURT:  Okay.14

THE WITNESS:  I will tell you that I am capable of15

rendering that opinion if engaged to do so and have, and I16

will also state that --17

THE COURT:  Well, but it seems to me implicitly18

based upon -- you said you already have made that19

determination, that it's a valid comparison under your20

standards of appraisal to treat this company as if it were21

public, which means it would have to go through a public22

offering.23

THE WITNESS:  Your Honor --24

THE COURT:  So even though you didn't render that25



CIMASI - CROSS 76

opinion, that seems to be one of your assumptions.1

THE WITNESS:  Your Honor, not to dispute you, but2

that mischaracterizes my testimony.  I said just the opposite3

of that.4

You know, the efficacy and validity of doing5

benchmarking and using publicly-traded companies in a6

benchmarking exercise is not dependent on whether or not some7

decision has been made as to whether the company could do an8

IPO.  That is not pertinent to the exercise.9

What's pertinent to the exercise is that investors10

looking for a return on and a return of their invested11

capital, you know, have an interest and commonly, typically,12

almost always, you know, compare the subject company they're13

about to invest in to peer companies in the industry sub-14

sector, including both publicly-traded companies and15

privately-held companies to the extent you can get that16

information, the outcome of which is to try to draw some17

useful inferences and indications as to how the operational18

performance and financial condition of the subject company19

stacks up against in terms of risk and the perception of risk20

of their investing in that company rather than investing some21

place else, and so it's very important to understand that this22

is not a matter of saying, "Well, if this thing can't go in23

IPO that you can't use publicly-traded data."24

Publicly-traded data is lots of small transactions25
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and equity out there.  There --1

THE COURT:  No.  We're talking about 13 companies,2

seven of which you've tossed out for purposes of this3

analysis, and if it's only six companies plus these very4

different databases, and you're telling me that even though5

you want to make the argument that your analytical methods6

support this, and support treating it as if it were comparable7

to a public company, yet you can't make any determinations8

whether it would make any business sense from the seller's9

standpoint or from the potential investment community to bring10

this company public, then it again goes to the validity or the11

weight of your analysis.12

THE WITNESS:  Well, your Honor, we could make that13

determination.  It's just not pertinent to the purpose and14

intent of this exercise.15

THE COURT:  Well, how can you call a company quasi-16

public, comparable to a public without making that kind of17

determination?  It either is private and not the kind of18

company that hasn't gone public for whatever reasons, or it19

could go public based upon certain industry criteria, and you20

say you haven't done that analysis, and yet you want to treat21

this company as if it were a public company for comparative22

purposes.23

THE WITNESS:  No, your Honor, and I haven't called24

this a quasi-public company, and I haven't made that25
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statement.  What I've said is that it's a useful exercise to1

take the operating results from companies, whether they're2

publicly-traded or closely-held, and benchmark that to the3

performance of the subject entity, and underlying all of that4

is one of the basic tenets of all investment analysis and5

investment theory, is that people have the ability to make6

alternative investments.7

THE COURT:  I -- you -- I've heard that repeatedly,8

and I'm trying to determine what's the validity to your9

benchmarking analysis, and maybe you just can't get outside10

the categories you've already repeated, and we'll just let it11

go, and I'm simply telling you that when Ms. Wheeler asked12

this question it reflects concerns that I have independently13

about whether this schedule C, which seems to be so important14

to your value analysis rises to the level of admissible15

evidence or rises to the level of an analysis in which I16

should have confidence in all the further derivations you have17

from this data.18

THE WITNESS:  Your Honor, it's my testimony that19

this is a generally accepted methodology in --20

THE COURT:  Okay.21

THE WITNESS:  -- the investment marketplace.  It's22

used by buyers and sellers on a regular basis.  It's in all23

the published and peer reviewed literature and authoritative24

sources --25
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THE COURT:  Okay1

THE WITNESS:  -- of literature.2

THE COURT:  All right.  I --3

THE WITNESS:  And the --4

THE COURT:  Thank you, Mr. Cimasi.  I've heard you5

say that.  It's in your statements.  You can repeat that until6

the cows come home.7

I don't know how you can testify about the universe8

of private transactions and what investors do in private9

transactions without explaining to us exactly what the10

parameters were in each of these transactions or even in which11

you've participated.  You can't tell me about what's generally12

accepted without being able to replicate that market.13

So I can understand the manipulations that you do14

with the data for public companies, but the question is15

where's the continuity of analysis that allows us to bracket16

within that the operations of a company like Addus that17

presumably is quote, "big enough to go public," yet you can't18

tell us whether it would make sense to take this company19

public, given your understanding of the transaction costs20

based upon your own consultancies.21

THE WITNESS:  I haven't been engaged to do that.  I22

could, your Honor. 23

THE COURT:  Okay.24

THE WITNESS:  If I was engaged to issue an opinion25
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as to whether it would be appropriate or the probabilities of1

success of Addus going through an IPO, we most certainly could2

--3

THE COURT:  Okay.4

THE WITNESS:  -- and have done that type of work.5

THE COURT:  I understand the limits of your analysis6

then.7

THE WITNESS:  It's just not pertinent to what this8

benchmarking analysis does.  It's not what this is all about.9

 It's not what it's intended for.10

THE COURT:  No, no.  We're testing the validity of11

your assumption that it's legitimate to try to draw12

statistical inferences, economic analyses from six public13

companies that still are standing up, and then two private14

databases where we don't know what's inside the box, and then15

tied to your consulting experience or your literature says,16

and I'm just concerned that this is all bootstraps analysis.17

You keep assuming -- you keep begging the question.18

 You keep assuming the conclusions.19

THE WITNESS:  Your Honor, it's an imperfect20

investment and an imperfect world, as your Honor mentioned21

earlier, and there -- and so what we do is to get the best and22

most valid and most efficacious data we can, and we attempted23

to use that, and to draw some useful inferences and24

indications in the same way that a typical investor, buyer,25
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seller, owner would do in making the decision as to, A, what1

they believe a risk adjusted required rate of return would be2

for investing in a similar property, and B, you know, what3

they believe, you know, the performance of the subject company4

might be going forward.5

THE COURT:  Okay.  But the only database you draw it6

from are the public companies.7

THE WITNESS:  Also the two databases that are RMA8

and Integra, your Honor.9

THE COURT:  And we can't unpack that box.  We don't10

know what's in there.  We don't know the number of units.  We11

don't know how each of those are comparable to Addus.  We12

don't even what the means are for these kinds of companies in13

terms of these performances.  All we do is we're relying upon14

this analysis provided from third-party sources. 15

You said that your skeptical of giving full weight16

to the RMA report because unless you see the data on the17

actual covenant defaults, the fact that these financial18

statements are submitted doesn't tell us whether the company19

is -- whether that loan is performing or non-performing.20

So we'd have to look at all the assumptions that go21

into the Robert Morris study, and as to the Integra study, I22

don't know what the assumptions are to that, so I'm having23

trouble drawing the comparisons, and I assume so is Ms.24

Wheeler.25
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All right.  We have your answer for what it is. 1

Thank you.2

Go ahead, Ms. Wheeler.3

BY MS. WHEELER: 4

Q. Mr. Cimasi, going back to line 40 on schedule 3 for5

working capital, your decision to exclude all companies with6

negative working capital resulted in your excluding four out7

of the five companies with less working capital than Addus?8

A. Well, I don't know.  I'd have to go through and calculate9

that.10

THE COURT:  I thought he said he tossed out those11

that were within one standard deviation of the mean, whether12

to the left side or to the right side.13

MS. WHEELER:  Your Honor, I believe that would14

reference all the ones that are noted with an 8.15

THE COURT:  7 and 8.16

MS. WHEELER:  The ones that are noted with a 7 were17

excluded because, according to the note, "Ratios with18

resulting in negative values or were extreme outliers were not19

included."20

THE COURT:  Okay.   All right.  Go ahead.  Thank21

you.22

Q. So Mr. Cimasi, you excluded all the negative ones, which23

are -- there are four of those, correct?24

(Pause in proceedings)25
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THE COURT:  Now he's just going to count up the1

number of 7's, right?2

MS. WHEELER:  Correct, your Honor.3

A. Yes.  There appear to be four that had -- that returned4

negative results.5

Q. Okay.  And those four all had -- by virtue of being6

negative, had less working capital than Addus, correct?7

A. By definition, yes.8

Q. And that pretty much knocks out all the ones below Addus9

except for Mid-Atlantic Home, correct, in column H?10

A. Counselor, I'd have to go through and do that.  I will if11

you'd like me to.12

Q. Sure.13

(Pause in proceedings)14

A. Well, RMA is lower, column P.15

THE COURT:  What did you say about RMA?16

THE WITNESS:  RMA, your Honor, column P, is lower.17

THE COURT:  Okay.18

THE WITNESS:  And --19

THE COURT:  Greater than the working capital of20

Addus, that's the statement?21

THE WITNESS:  Well, I believe counselor asked, you22

know, which of the numbers on line 40 was below that reported23

for Addus.24

THE COURT:  Okay.25



CIMASI - CROSS 84

THE WITNESS:  I'm just responding to that question,1

your Honor.2

THE COURT:  And your answer is that if I looked at3

column P, the RMA data, what's the answer, five or over or RMA4

is over the Addus working capital?5

THE WITNESS:  I believe the question is were there6

any that were below Addus on line 40.7

THE COURT:  Okay.  You said four, and then you said8

something about RMA.9

THE WITNESS:  Yes, your Honor.  In column P, row 4010

the number 3.40 is less than column R, you know, line 40,11

which is 4.07.12

THE COURT:  Okay. 13

THE WITNESS:  As is the column H, which counselor14

mentioned, which is 2.24, which by definition is also lower15

than 4.07.16

THE COURT:  Okay. 17

BY MS. WHEELER: 18

Q. Okay.  So by excluding the negative working capital19

ratios, we knock out four of the six comparables then where --20

comparables that are lower than Addus?21

A. Apparently so, yes.22

Q. Okay.23

A. We excluded them.24

Q. Okay.  Mr. Cimasi, based on the fact that you found that25
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Addus's current ratio, and that's line 39, was maybe just very1

slightly better than the industry average, and its working2

capital to revenue ratio was lower than the industry average,3

but actually as you just pointed out, higher than the RMA4

average, is that the basis for your opinion that Addus is less5

solvent than the industry benchmarks?6

A. Well, in part, yes.7

THE COURT:  The question was does that support your8

opinion that Addus was what?9

MS. WHEELER:  Less solvent than the industry10

benchmarks.11

THE COURT:  Are we talking about solvency or are we12

talking about value?13

MS. WHEELER:  Well, if I could point your Honor to14

section 2 of Mr. Cimasi's report -- or, I'm sorry, section 515

of Mr. Cimasi's report, page 2 of 28.16

(Pause in proceedings)17

THE COURT:  Okay.18

Q. On the bottom of paragraph of that page, Mr. Cimasi, it19

reads, "The subject entity is less profitable, solvent,20

efficient, and more leveraged than the industry benchmarks as21

calculated in the benchmarking analysis (see schedule 3)."22

Mr. Cimasi, my question is is are these ratios, the23

liquidity solvency ratios, the basis --24

THE COURT:  Ms. Wheeler, if you can lower the25
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microphone I may be able to hear you better.1

MS. WHEELER:  It doesn't really go much lower, your2

Honor.3

THE COURT:  Really?  You can't push it lower?4

MS. WHEELER:  All right.  I think we're good.5

THE COURT:  All right.  Thank you.  You need to --6

off the record.7

(Off the record/On the record)8

THE COURT:  All right.  One of the things that he9

says on page 2 of 28 is among the attributes of Addus, it was10

less solvent than the benchmarking analysis.  Is that the11

question?12

MS. WHEELER:  Correct.13

THE COURT:  All right.  Mr. Cimasi?14

THE WITNESS:  Yes.  As I just testified, in part15

that would be an indicator looking at the benchmarking that16

says that Addus was less solvent than the peer group companies17

it was compared to.18

THE COURT:  But that's less solvent than the mean,19

correct, of all of the 13 companies plus the Integra and RMA?20

THE WITNESS:  Your Honor, what we used as set forth21

in schedule 3, footnote 5, in column Q, was a weighted mean, a22

weighted arithmetic mean.23

THE COURT:  Okay.  But weighted mean of what, the 1324

companies plus the two databases or the weighted mean once you25
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kicked out these companies --1

THE WITNESS:  Weighted mean --2

THE COURT:  -- under notes 7 and 8?3

THE WITNESS:  -- of the remaining companies, your4

Honor.5

THE COURT:  Okay.  So it's the weighted mean of the6

six or seven companies -- six companies plus RMA and Integra?7

THE WITNESS:  Yes, your Honor. 8

THE COURT:  Okay.  Thank you.9

BY MS. WHEELER: 10

Q. Mr. Cimasi, taking a look at the leverage ratios, and I11

think we see those in schedule 3, lines 45 and lines 46.12

A. Yes.13

Q. And excluding all of those ratios which have an 8 next to14

them, is it true that you have excluded out every single ratio15

that is less favorable than Addus?16

A. I don't know how you're defining "less favorable."  There17

-- we have a 8 under -- if you're referring to row 45, that18

excludes those that are outside one standard deviation from19

the mean.20

Q. Mr. Cimasi, how about instead of "less favorable," I just21

use the word, "higher?"22

(Pause in proceedings)23

THE COURT:  What's the word, "higher?"24

MS. WHEELER:  Higher.  I'm not attributing any --25
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any judgment to --1

A. Well, again I don't have my workpapers in front of me,2

but if you were to go to column F, line 45, I think that3

you'll see that .26 was excluded, and you know, that is less4

than Addus's .90.5

Q. Mr. Cimasi, I'm not saying you didn't also exclude6

numbers that are lower than Addus's debt ratio, but let's take7

a look at column B.8

THE COURT:  B as in boy?9

MS. WHEELER:  B as in boy.10

THE COURT:  All right.11

Q. The debt ratio there is .93, and that's higher than the12

debt ratio for Addus, correct?13

A. Yes.14

Q. And you excluded that one?15

A. Yes.16

Q. And moving to the next column, column C as in cow, that17

debt ratio is higher than Addus's correct?18

A. Yes.19

Q. And you excluded that one?20

A. Yes.21

Q. And moving down a row to column 46, and again -- or I'm22

sorry, row 46, looking again at column B, which is the23

interest-bearing debt to total capitalization, you excluded24

that ratio, correct?25
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A. Yes.1

Q. And that was one was higher than Addus's?2

A. Yes.3

Q. And in the next column, C as in cow, that ratio is also4

higher than Addus's, correct?5

A. Yes.6

Q. And you excluded that one?7

A. Yes.  In the same manner that we excluded those that were8

lower.  There were -- either way.  It's just whatever the9

standard deviation from the mean is, if they weren't -- if10

they didn't lie within that, we excluded it.11

Q. Okay.  And finally, if you move ahead to column N in line12

46, that number is just slightly higher than Addus's debt13

ratio or interest-bearing debt to total capitalization,14

correct?15

THE COURT:  In line 46 you're looking at which16

column?17

MS. WHEELER:  Column N as in Nancy.18

THE COURT:  Okay.  Isn't the answer the same?  You19

said you did or didn't exclude N?20

THE WITNESS:  Column N, row 46 is excluded, your21

Honor.22

THE COURT:  Okay.  But the same answer, because it23

falls outside one standard deviation?24

THE WITNESS:  Yes.  Either way doesn't matter.  If25
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it's --1

THE COURT:  Okay.2

THE WITNESS:  -- above or below, if it's --3

THE COURT:  I got it.  I got it.4

Q. Mr. Cimasi, taking a look at your operating efficiency5

and activity ratios, and specifically the days in accounts6

receivables in line 41, I believe you have already testified7

that Addus's number, 68.84, is substantially the same as the8

industry average?9

A. It's close.  It's a little bit higher, but you know,10

it's, you know, maybe two or three percentage points higher,11

so --12

Q. And moving down a row to line 42, Addus's total asset13

turnover of 3.41, that's actually significantly better than14

the industry average, isn't it?15

A. Yes.  It is better.16

Q. And with capital expenditures to revenue in line 43, that17

appears to be a little bit worse than the industry average,18

but better than the average found by Integra, correct?19

A. Well, it's worse than the industry, and probably better20

than Integra.  It's also much higher than quite a few of the21

other individual data sources here, so --22

Q. Well, it's also considerably lower than a number of the23

other data sources, correct?24

A. Which is the reason we use a weighted mean to try to25
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derive some sort of useful inferences from this exercise.1

Q. All right.  Is it based on -- oh, I skipped one,2

depreciation and amortization.  I believe you testified on3

Friday, and please tell me if I misunderstood, but you4

testified that you probably wouldn't see Addus's number as a5

negative?6

THE COURT:  That question is you wouldn't what?7

MS. WHEELER:  Probably wouldn't see the 1.88 percent8

as a negative.9

A. I don't recall that testimony.  I don't understand -- I10

don't recall what the context of it was or --11

Q. Well, let me ask you again then, Mr. Cimasi.  With line12

44 for depreciation and amortization to revenue, is it your13

position that Addus compares unfavorably to the industry14

benchmarks?15

A. Well, if we're looking at, you know, the efficiency of16

the company in terms of tax sheltering revenue that's going17

through, it's clearly not as efficient.  It's not able to use18

depreciation and amortization to the tax posture benefit of19

its investors to the same degree as its peer group in20

comparison.21

THE COURT:  It can't get the what?22

THE WITNESS:  It's not utilizing -- this is an23

efficiency and activity ratio, your Honor, that is measuring24

how active they are in terms of using amortization and25



CIMASI - CROSS 92

depreciation as a tax-sheltering device for investors.1

THE COURT:  But does that -- but is the correlate2

from that or the inference from that that it's therefore,3

paying too much tax because it isn't exhausting the full4

weight of its depreciation and amortization?5

THE WITNESS:  Depending on the facts and6

circumstances, that is one of --7

THE COURT:  Well, these are the facts and8

circumstances, right?9

THE WITNESS:  I didn't make a specific conclusion as10

to what the reason for it was, your Honor.  We simply again11

pointed out that in that particular case the activity ratio is12

not as good as the weighted industry mean.13

THE COURT:  Okay.  But that doesn't that net out14

when it comes to how much you have to pay?  If you're not15

taking full advantage as others company would of your16

depreciation and amortization, and since those are factors17

that have a direct effect on your tax liability, doesn't it18

necessarily follow that you may be paying more taxes than a19

similarly situation company that had been able to take the20

fuller advantage of these deductions?  Isn't it always about21

the bottom line how much tax you have to pay?22

THE WITNESS:  I don't disagree with that, your23

Honor, but there are some circumstances where the amount of24

depreciation and amortization are limited as to the25
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profitability of the company.  So they may not have been in a1

position to do that, and there may have been other reasons,2

you know, for that, so I don't want to make a general and3

universal statement to that.  I'm just saying that this is a4

useful inference and indicator to see that in this ratio that5

its performance was not as good as the weighted mean of the6

industry in terms of that activity.7

THE COURT:  And so that's going to reflect in a8

lower valuation?9

THE WITNESS:  Well, it certainly is, as counselor10

read earlier, it was one of the factors that we took into11

account in section 5 of the report.  I think she alluded to or12

referred to page 2 of section 5 where I stated that the13

subject entity is less profitable, solvent, efficient, and14

more leveraged than the industry benchmarks as calculated in15

the benchmarking analysis, and the results of this analysis16

were taken into consideration by the valuator, that's me, when17

considering elements of risk in selecting the cost of equities18

specific to the subject entity.19

THE COURT:  So you have a higher element of risk if20

you're not maxing out your tax attributes from your21

depreciation and amortization?22

THE WITNESS:  I think that that's a potential23

consideration in an assessment of risk, yes, which is why I24

stated that it is a combination of things where these are25
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taken into context with the others. 1

I'm not trying to -- I'm not trying to infer or2

place any higher degree of precision, you know, to this than3

is actually able to be performed in the marketplace and in4

accordance with what you said earlier.  I mean, it's --5

THE COURT:  Well, it's just when I look at this,6

this is pretty precise.  You keep saying you can't more weight7

on it or more precision than the data will support, and yet8

you're calculating these things out to hundredths of a9

percentage point.10

So if this isn't precise -- if your analysis is as11

precise as the data can sustain, and I'm looking at all kinds12

of nested calculations, one derived from the other, and it's13

spread out in highly quantitized presentations, I don't know14

what the word "precise" or "imprecise" means at that point.15

THE WITNESS:  If I might add, your Honor, that I was16

referring to that while there may be some level of precision17

in the calculations, those are observations and findings, but18

when we're coming to our conclusions, you know, after we've19

observed and found, you know, how this compares to peer20

companies through this benchmarking process, then we have to21

derive some conclusions on that, and that process of deriving22

those conclusions is regrettably, and I wish it were, you23

know, were able to be different, but you know, as your Honor24

mentioned, there's still, you know, the art to investment, and25
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so I'm not attributing any direct correlative precision to1

coming off of the results of any of those individual, you2

know, ratios that are developed or other things in trying to3

develop, you know -- 4

THE COURT:  What do you do?  You just toss them into5

the stew pot?6

THE WITNESS:  No.  You go through the exercise as7

typical investors would.  You take a look at how it compares,8

and then you have a range, and we set that forth in section 59

as to how we took each of the risk factors and tried to10

attribute what additional company specific, subject entity11

specific risk that a typical investor might accord to that.12

THE COURT:  Okay.13

BY MS. WHEELER: 14

Q. Mr. Cimasi, just so I'm clear, is it now your position15

that Addus's depreciation and amortization revenue is, to use16

your words I think, "not as good as the industry average?"17

THE COURT:  I thought he said "not as efficient."18

A. I'm not sure that I used the word, "good."  If I did, I19

apologize.  I try not to use that type of vernacular.20

I think that, as stated here, that it is not as active in21

terms of its booking of amortization and depreciation.22

Q. And would that be perceived as a positive or a negative23

by a typical investor?24

A. In my view, when taken in with the other aspects here, it25
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would probably not be a positive.  It would be a perception of1

additional risk.2

THE COURT:  But you're -- now you're resorting to3

all kinds of double negatives.  Take this factor in4

combination with all kinds of other factors unspecified, the5

investment community would treat this as not a positive.6

THE WITNESS:  Well, as I state, your Honor, I7

laundry list them on page 2 of section 5.  I say, "The subject8

entity is less profitable, less solvent, sufficient, and more9

leveraged than the industry benchmarks as calculated in the10

benchmarking analysis."11

So I've listed those four things that we sort of12

talked about here over the last half hour or so, and then said13

that the results of that were taken into consideration when I14

considered the elements of risk in selecting the cost of the15

equity subject to the subject entity, and that was my16

testimony yesterday I believe that we talked about how I17

developed the build-up, including that company specific or18

subject entity specific risk premium.19

(Pause in proceedings)20

BY MS. WHEELER: 21

Q. Mr. Cimasi, you recall your deposition, don't you?22

A. I recall having given my deposition.23

MS. WHEELER:  And if I could, your Honor, I would24

like to --25
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THE COURT:  And the date of this --1

MS. WHEELER:  -- hand out a copy of his --2

THE COURT:  The date of this deposition is?3

MS. WHEELER:  August 10th, your Honor.4

THE COURT:  Of 2005?5

MS. WHEELER:  2005.6

THE COURT:  Still within -- and today is the 29th?7

MS. WHEELER:  30th according to my watch.8

THE COURT:  30th.  All right.  Okay.  So it's less9

than three weeks ago -- slightly less than three weeks ago?10

MS. WHEELER:  Yes, your Honor.11

THE COURT:  All right. 12

MR. STRUB:  Your Honor, can I ask the purpose for13

which the witness is being given his deposition testimony?  I14

don't think there's any question that would be relevant to15

impeachment or any other purpose for bringing deposition16

testimony into the record.17

THE COURT:  Well, isn't she about to raise a18

question based upon the deposition that leads in that19

direction?  I mean, the purpose of giving it to him is what? 20

So that when you start to ask the question, you're going to21

focus him on a particular text.  Is that correct? 22

MS. WHEELER:  Yes, your Honor. 23

THE COURT:  Well, what's inappropriate about that?24

MR. STRUB:  Well, it's simply that the witness can25
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be asked the questions and if he -- if his answer varies from1

the deposition, the deposition testimony can be used for2

impeachment, but the deposition testimony -- I'm not sure of3

the purpose of giving him a copy of prior testimony for4

purposes of this proceeding.5

THE COURT:  I'm going to overrule the objection.  I6

think this is simply to facilitate the cross examination.  Mr.7

Cimasi keeps saying, "Well, I don't have my workpapers before8

me.  I did all these calculations on my workpapers." 9

I think this is being done for a positive benefit to10

facilitate the examination, and it may be a pointless11

exercise.  We'll see, but I'm not going to preclude it in12

advance.13

I mean, every time someone points to an exhibit, I14

have to start reading it even if the --15

MR. STRUB:  Your Honor, I also would like to get a16

copy of the testimony.  I didn't bring Mr. Cimasi's deposition17

with me.18

THE COURT:  I'll give you my copy.  I'll just play19

it by ear.20

MS. WHEELER:  Your Honor, I believe I've actually21

handed out every copy that I brought.22

THE COURT:  Well, do we have copies of these things23

in the exhibit books that you sent us?24

MS. WHEELER:  No, your Honor.25
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THE COURT:  Okay.  It's an awful lot of pages to1

copy.  Look, it's more important, Mr. Strub, that you have a2

copy than I.  I'll --3

MS. WHEELER:  I do have an extra copy, your Honor.4

MR. EARLY:  We have an extra copy, your Honor. 5

Please keep yours.6

THE COURT:  Okay.  Are we going to -- are you going7

to be pointing to this extensively?8

MS. WHEELER:  No, your Honor.  I don't think so.9

THE COURT:  Okay.10

BY MS. WHEELER: 11

Q. Mr. Cimasi, does this appear to be a copy of the12

transcript of your deposition held on August 10th?13

A. I don't know.  I've never seen it.14

Q. Okay.  You haven't had an opportunity to review the15

transcript --16

A. No.17

Q. -- as of this date?18

A. Not as yet, no.19

THE COURT:  Did he waive signature or what?20

THE WITNESS:  I didn't waive signature, your Honor,21

that I know of.22

MS. WHEELER:  Your Honor, I don't think the time has23

actually passed for waiving of signature.24

THE COURT:  Well, I thought you start out by saying,25
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"Are you now prepared to waive your signature?" at the1

beginning of the deposition, and they'll say either yes or no.2

MS. WHEELER:  I don't want to speak for Mr. Strub,3

but I think they may have reserved signature.4

MR. STRUB:  We did reserve signature, your Honor.5

THE COURT:  Okay.6

MR. STRUB:  It's on page 213, line 21.7

THE COURT:  You got it that fast?8

MR. STRUB:  I'm sorry, your Honor?9

THE COURT:  You found it that fast?10

MR. STRUB:  I was there.11

THE COURT:  But you found the page and the line12

reference?  All right.  13

Okay.  In any event, we agree on that.14

BY MS. WHEELER: 15

Q. Mr. Cimasi, if you could turn to page 135 of your16

deposition transcript?  And please note that there's actually17

four pages per page.18

A. Yes.19

THE COURT:  What do mean "four pages per page?"  On20

this photostat you're saying that there are four pages of text21

numbered 133 through 136?22

MS. WHEELER:  Correct, your Honor, and I'm -- would23

like to direct the witness's attention to the page 135.24

THE COURT:  Okay.  That's in the northeast corner.25
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MS. WHEELER:  Exactly.1

THE COURT:  All right.2

Q. Mr. Cimasi, line 2 through line 4 is a transcript of my3

question to you which was, "So by lower, is it your position4

that Addus compares unfavorably to the industry with respect5

to this ratio?" 6

Do you recall that question?7

A. I read it here.  I don't independently recall any of8

these questions as I sit here today.9

Q. And in that question I was referring to the depreciation10

and amortization ratio, correct?11

A. Yes.  I believe that refers back to page 133, line 12 or12

line 8 -- excuse me, is the context for that.13

Q. Okay.  And your answer to that question was, quote, "I14

don't know that I would characterize it unfavorably."15

Is that an accurate transcription of the first sentence16

of your answer?17

A. I don't know, but in any event it mischaracterizes my18

testimony by taking it out of context.  If you look at line 819

on 133 --20

THE COURT:  Are you arguing with -- look --21

THE WITNESS:  I don't intend to, your Honor.  I was22

just trying to point out that she asked whether it is my23

testimony, and I say that that wasn't the intent or context of24

my testimony.25
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THE COURT:  We're reading the testimony and your1

response, and again, you resort to these qualifications, use2

double negatives, "I don't know that I would characterize it3

unfavorably," so I then have to cancel the negatives, and then4

you qualify it further by saying, "That's one of several5

factors that an investor might take a look at."6

So you begin to qualify and qualify and qualify this7

just in the face of the answer.  So I don't know how one would8

characterize your testimony at this point, and I don't know9

how you can say, "Well, that wasn't my intent."10

So why don't you ask him the question and see if we11

can get a straightforward answer?12

Q. Mr. Cimasi, would you characterize Addus's depreciation13

and amortization revenue -- to revenue as unfavorable to the14

industry benchmarks?15

A. As unfavorable?16

Q. Correct.17

(Pause in proceedings)18

A. I'm trying to be responsive to his Honor.  I guess you19

could characterize it as unfavorable, but again, if I might20

add because I think --21

THE COURT:  Okay.  Can you either say, "yes," "no,"22

or I can't answer that question within those constraints?"23

THE WITNESS:  Your Honor, I can't truthfully answer24

the question without putting it in the context of line 8 on25
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page 133 where my response said that again, that one is1

particularly sensitive to the facts and circumstances and2

where the depreciation and amortization comes from, and then I3

go on to discuss that at length, and so if the thing is that4

based on my analysis as I sit here today for purposes of5

schedule 3 for benchmarking do I believe that that is6

something that a typical investor might look at as7

unfavorable, at least it would raise some risk issues that8

they would want to look into further, and anything that raises9

a perception of risk is ordinarily considered as unfavorable10

in terms of the setting the discount rate.11

(Pause in proceedings)12

THE COURT:  All right.  Go ahead, Ms. Wheeler.13

Q. Mr. Cimasi, getting back to schedule 3, these four14

operating, efficiency, and activity ratios in lines 41 through15

44 --16

A. Might I have one moment to change here?17

Q. Absolutely.18

A. I'm sorry.  We're at schedule 3?19

Q. Schedule 3.20

A. I'm there.21

Q. Okay.  And we have the four ratios in lines 41 through 4422

under the heading, "Operating efficiency and activity ratios."23

 Are these ratios the basis for your opinion that Addus is24

less efficient than the industry benchmarks? 25
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A. In part, yes.1

Q. Now Mr. Cimasi, you've testified that this benchmarking2

analysis in schedule 3 played into your determination of the3

subject company's specific risk premium.  Is that correct? 4

A. Yes.  As I just read on page 2 of section 5, these were5

taken into consideration along with other factors in making6

that assessment.7

Q. And you came up with a subject company specific risk8

premium in the amount of 10 percent, correct?9

A. I'd like to turn to that page if I might refer to my10

report.11

Q. By my record, it's on page 16 of 28.12

A. Thank you.  Yes.  As set forth in note 5 on table 5-7 on13

page 16 of 28 in section 5, the subject entity specific risk14

premium that was selected was 10 percent, or stated in15

investment terms, a thousand basis points.16

Q. And 10 percent or a thousand basis points is your largest17

component of the discount rate, correct, or at least larger18

than the other components I guess to be more accurate?19

A. Larger than the other individual components, yes.20

Q. And I believe you have testified that's it's also the21

most subjective of the components?22

A. Yes.  I believe it's more subjective in assessing than23

just using the empirical data up above.24

Q. I want to talk a little bit about how you came up with25
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this 10 percent.  If you can turn to page 18 of 28 of your1

report, and under section 5.12.5.1 --2

THE COURT:  5 point --3

MS. WHEELER:  .12.5.1, which is headed, "Operational4

performance risk."5

THE COURT:  Okay.6

Q. You see the statement that, "Addus compared unfavorably7

to the industry benchmarks in terms of profitability,8

liquidity, operating efficiency, and leverage measures."  Is9

that correct? 10

A. Yes.11

THE COURT:  Compared unfavorably to industry what?12

THE WITNESS:  Norms.13

MS. WHEELER:  Industry benchmarks.14

THE COURT:  No, no, but what -- the sub-categories15

were what?16

MS. WHEELER:  Profitability, liquidity, operating17

efficiency --18

THE COURT:  No, wait.  Profitability, liquidity, and19

what was the other one?20

MS. WHEELER:  Operating efficiency.21

THE COURT:  Okay.22

MS. WHEELER:  And leverage measures.23

THE COURT:  All right.24

Q. And Mr. Cimasi, it's true that operating efficiency also25
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played into your determination of the reimbursement risk as1

well as the operational performance risk, correct?2

THE COURT:  The operating inefficiency fed into3

what?4

MS. WHEELER:  Fed into both the operational5

performance risk and the reimbursement risk in section6

5.12.5.5.7

A. As stated, we considered operating efficiency in our8

consideration of reimbursement risk, yes.9

Q. Did operational efficiency also factor into your category10

called, "Financial condition" in 5.12.5.3?11

(Pause in proceedings)12

A. I don't know that it -- it states that, that operating13

efficiency, I mean to the extent that someone might interpret,14

you know, the significant areas of inconsistencies in the15

financial and management reporting systems as being evidence16

of inefficiencies, then I guess you could make that inference,17

but it wasn't stated in that fashion.18

THE COURT:  So the long and the short of it is the19

answer is no?20

MS. WHEELER:  I took that as a yes, your Honor, but21

--22

THE COURT:  Well --23

THE WITNESS:  Your Honor, it doesn't state that, so24

the answer is no.  I was trying to be helpful to the Court by25
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pointing out --1

THE COURT:  It doesn't state it, but an investor2

might draw what inference.  Is that what --3

THE WITNESS:  Yes, your Honor.  That was my4

testimony.5

THE COURT:  That's why it's a yes and no.  "I didn't6

state it, but maybe someone else might," but we're relying7

upon his opinion where he said, "I didn't take into8

consideration."9

Q. In your section 5.12.5.2 under the sub-heading, "Depth of10

management," you noted that, "There were concerns regarding11

oversight of certain divisions within the subject entity, for12

example, HME and Arcadia."  Does operational efficiency also13

play into this factor?14

A. I didn't state it, but I think a reasonable person or15

investor would if they wished to characterize the fact that16

they didn't have appropriate oversight of certain divisions as17

being a sign or a badge of inefficiency, but that's not what18

was stated.19

Q. Did your opinion that Addus compares unfavorably to the20

industry benchmarks in terms of operating efficiency factor21

into your decision to add a hundred basis points for depth of22

management?23

A. Not specifically.  We -- we stated what it was, is that24

we believe that the oversight of certain of their divisions, I25
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think -- my recollection is that gentleman's name was Ford as1

I sit here today, that there was a span of control issues in2

the way things were being reported, and the structure of it,3

which is what we tried to address in this.4

Q. I think that you testified that -- there was deposition5

testimony that Mr. Ford was over-extended.  Is that fair?6

A. I don't recall my testimony, but it's my belief as I sit7

here today that there was evidence that we saw on the record8

that he did not pay attention to things that he should have,9

especially revenue cycle related items in the company.10

Q. Mr. Cimasi, are you aware of any evidence on the record11

that Arcadia suffered by way of its revenues or in any other12

way as a result of these concerns regarding the oversight of13

Arcadia?14

A. We didn't arrive at a conclusion as to Arcadia15

specifically.  We just said that the concerns regarding the16

oversight of certain divisions, which included the HME17

Division and Arcadia, resulted in, you know, concerns18

regarding, you know, the oversight of these divisions.  It was19

a structural span of control, you know, the way management was20

structured in the company.21

So that was the intent here.  We didn't go any further22

with it to break it down to address Arcadia individually as a23

division.24

Q. The question, Mr. Cimasi, was whether or not you saw any25
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evidence on the record suggesting that Arcadia suffered as a1

result of these concerns?2

A. I don't recall as I sit here today.  There may have been.3

Q. Mr. Cimasi, if I could ask you to take a look at schedule4

8 in your report?5

A. Yes.6

Q. Mr. Cimasi, there's been a lot of testimony about how you7

came up with a number of the numbers set forth in schedule 8,8

but I don't believe that you were asked about how you came up9

with the projected net revenues in line 1, and I would like to10

ask you a little bit about how you came up with those numbers,11

and Mr. Cimasi, if I could now direct you to schedule 4 of12

your report.13

A. Yes.14

Q. Does schedule 4 lay out your projections for net revenues15

in the post-acquisition years?16

A. In part, yes.17

Q. And I note in line 4 of schedule 4 you list the increase18

-- the yearly increase in -- or decrease in net revenues,19

correct?20

A. Yes.21

Q. And columns A, B, and C are actual historical22

performance, correct?23

A. Yes.24

Q. In column A --25
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THE COURT:  We're on schedule 4?1

MS. WHEELER:  We're on schedule 4, your Honor, line2

4.3

THE COURT:  Okay.  And the question as to that entry4

is what?5

Q. My question is in column A, line 4, you have not6

calculated the increase in net revenues from 1998 to 1999,7

correct?8

A. '98 is not included.  That's correct.9

Q. Mr. Cimasi, would you accept my representation that the10

increase between '98 and 1999 in net revenues for Addus was11

37.28 percent?12

A. I'd have no reason to challenge that.  I don't have the13

data in front of me.  This is from '98 to '99?14

Q. Correct.15

A. And the number was what?16

Q. 37.28 percent.  If you'd like, Mr. Cimasi, Joint Exhibit17

2 is the 1998 financial statements if you wanted to check18

those numbers.19

A. I'll take your word for it, counselor.20

Q. Thank you.21

THE COURT:  But he made his determination he was22

only going to look at 1999, 2000, and 2001, and he weighted23

more heavily 2001, that it was like 20, 30, and 50 percent. 24

So if he didn't look at 1998 what's the relevance of this25
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inquiry?1

MS. WHEELER:  Your Honor, I'm trying to establish2

the increase from year to year.  I'm not asking him about --3

to factor in '98 into his analysis.4

THE COURT:  Okay.5

Q. Mr. Cimasi --6

THE COURT:  But an increase from year to year is a7

function of the size of your base.  So you might have had an8

increase from 1998 to 1999, and this is in what, revenues?9

MS. WHEELER:  Correct, your Honor.  Net revenues.10

THE COURT:  Okay.  But if you substantially expand11

the size of your operation, and you're now looking forward12

from 1999 to 2000, then the weight to be given to the '98, '9913

performance may be subject to a pretty deep discount.14

I could have had a 200 percent increase in net15

earnings from 1997 to 1998, but that was before I started16

doing all of these major acquisitions.  So I assume that one17

of the reasons you only go back to 1999 is you want to get as18

close to the 2001 year as possible, and you have to draw some19

kind of arbitrary division.  You're only going to look back so20

many years.  Is that correct, Mr. Cimasi?  21

THE WITNESS:  Yes, your Honor, in light of what was22

going on.23

THE COURT:  And you're saying that your professional24

criteria would cause you not to go back beyond three years --25
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THE WITNESS:  Yes, your Honor.1

THE COURT:  -- to do this kind of analysis?2

THE WITNESS:  Reflective of the implementation of3

the IPS, the interim payment system that happened in that time4

period in anticipation --5

THE COURT:  Oh, so you're saying there's a major6

change in the regulatory environment?7

THE WITNESS:  Yes, your Honor.8

THE COURT:  And that only comes in in 1999?9

THE WITNESS:  Well, it was spread out over a number10

of years as we talked about on page 10 of 15 of section 4.11

THE COURT:  Page 10 of 15 of section 4.  Yes.12

THE WITNESS:  And thereabouts, so --13

THE COURT:  But I looked at that as kind of deep14

background.   Almost all of his testimony has been on15

schedules 5, 6 -- sections 5, 6, 7, and 8.  This -- you know,16

this was the kind of regulatory climate and the continued17

moving out of the hospitals into the homes and implementation18

of new reimbursement systems moving from the old diagnostic19

group.20

THE WITNESS:  Your Honor, the key number -- the key21

statistic was that the average payment per patient declined22

38.5 percent between 1997 and 1999.  There was an almost23

catastrophic change in reimbursement in that because of the24

Balanced Budget Act, and as a result, you know, we believe25
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that, you know, it was more appropriate also in keeping with1

the fact that adjustments that were made to 2001, to the2

extent that we were able to determine, your Honor, were3

probably most reflective of actions or things that have4

happened in 2000 and 1999.5

So that's why we didn't go back before 1999.  It6

just would have been mixing apples and oranges, a different7

world.8

THE COURT:  Well, but if your comparative period is9

1997 through 1999, then it does include 1998.  So if this is a10

period of catastrophic changes in the marketplace to new11

reimbursement formula, I guess the fair question is well, then12

why didn't you get back into 1998, unless your methodologies13

tell you you only go back three years by doing this kind of14

analysis?15

THE WITNESS:  For the two reasons stated, your16

Honor.  First, because we think that the adjustments made in17

2001 that ended up resulting in a significant loss in 2001,18

were probably most reflective of things that happened in 200019

and 19999, and secondly, '97 and '98 is -- was a different20

world in terms of home care, and so the usefulness of21

comparing historical operating performance from that period of22

time to a forecast, which is what schedule 4 does, your Honor,23

is forecast going forward.24

THE COURT:  Okay.  And this is the period of25
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consolidation of the industry?  A lot of the players dropped1

out?2

THE WITNESS:  Approximately a third.3

THE COURT:  That's part of your analysis, right?4

THE WITNESS:  It's all set forth in set 4, yes,5

section 4.6

THE COURT:  All right.  Okay.  I remember that.  All7

right.  So you're saying because it's a different world and we8

have a new payment system and it's catastrophic, and because9

the operating performance from 2000, if you're going to10

reallocate, would probably only go back to 1999.  There's no11

point going into 1998?12

THE WITNESS:  That was our informed judgment, yes,13

your Honor.14

THE COURT:  Okay.  All right. 15

How long do you want to go, Ms. Wheeler?  It's 516

past noon.  It's how comfortable you all feel.17

MS. WHEELER:  It would probably take me another 1518

to 20 minutes to get through this section, your Honor. 19

THE COURT:  Okay.20

MS. WHEELER:  We could break then or break now.21

THE COURT:  All right. 22

MS. WHEELER:  Whatever works for you.23

THE COURT:  Well, if I can make it for another 1524

minutes we'll go on.25
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MS. WHEELER:  Okay.1

BY MS. WHEELER: 2

Q. Mr. Cimasi, the numbers that we see in line 1 of schedule3

4 --4

THE COURT:  Ms. Cronin, just -- are you okay?  Can5

you go another 15 minutes?6

THE CLERK:  I'm fine.7

THE COURT:  You're sure?8

THE CLERK:  Yes.9

THE COURT:  All right.  Okay.  Go ahead.10

Q. The numbers we see in line 1, columns D through H are the11

projected net revenues that appear in schedule 8.  Is that12

correct? 13

THE COURT:  We're at which schedule, please, 8?14

MS. WHEELER:  Schedule 8.15

A. Yes.  Row 1 --16

THE COURT:  Wait.  Let me -- okay.  We're all at17

schedule 8.18

Q. Okay.  And these net revenues are based on an increase --19

projected increase in revenues of between -- between20

essentially 4 and 5 percent.  Is that fair?21

A. Give or take a little, yes.  3.95 to 4.94.  Excuse me. 22

Actually to 5.04.  I'm sorry.  The range if 3.95 in column F23

on schedule 4 to 5.04 in column H on schedule 4.24

THE COURT:  I thought we're looking at schedule 8. 25
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Am I missing again?  I thought you were asking what was the1

percentage increase during PAY, post-acquisition year 12

through 5, or am I on the wrong page?3

MS. WHEELER:  No.  You're right, your Honor.  Mr.4

Cimasi I believe was referring to schedule 4 because that's5

where it actually outlines the actual percentage increase.6

THE COURT:  Okay. 7

MS. WHEELER:  But I'll stick with schedule 8 for8

now.9

THE COURT:  All right.  So in five years it goes up10

by $50 million, and from 2001 to 2002 it jumps by 11 /1211

million, right, roughly?12

THE WITNESS:  Yes, your Honor.13

THE COURT:  Okay.14

Q. Mr. Cimasi, I believe you testified yesterday about your15

one-third, two-thirds modification of certain of these numbers16

on schedule 8.  Is that correct? 17

A. At length, yes.18

Q. And correct me if I'm wrong, but I think you performed19

the one-third, two-third methodology in lines 2, lines 10,20

lines 11, and lines 12.  Is that right?21

A. Operating expenses and -- I believe so.  I mean, I'd have22

to go back and check each of those, but that's my recollection23

as I sit here.  They're all footnoted in schedule 7 as this is24

here, as well as schedule 6.25
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Q. And you do this one-third actual versus -- and two-thirds1

industry average because you assume that a hypothetical2

purchaser will move Addus toward the industry average?3

A. Because this is a control position, and it's most likely4

the most probable expense ratio in capital structure of the5

business, you know, and a control position would be in our6

informed view most likely to be closer to industry averages7

than to --8

THE COURT:  Yes, but the --9

A. -- the subject --10

THE COURT:  -- answer is yes or no.  I mean, now11

you're just repeating the report.  She already knows what you12

testified to.  She simply wants to make sure that she has it13

exactly right.14

So here's the hypothetical investor.  The question15

is would the hypothetical investor doing his calculations of16

value, which are these projections going forward, would he17

move Addus, once acquired, closer to the industry norm,18

correct?19

THE WITNESS:  No, your Honor.  That mischaracterizes20

my testimony.  That's why I was trying to respond that -- the21

answer that I've tried to consistently testify to on this22

issue is that the most probably outcome --23

THE COURT:  Okay.24

THE WITNESS:  -- on the operating performance in the25
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financial -- the capital structure of the company would be1

most likely in a -- considering the control position to be2

closer to the industry average than to the subject company.3

THE COURT:  You keep telling us we're4

mischaracterizing your testimony, and then you articulate, and5

it sounds like the same question we just asked.  You have a6

degree of precision about what your testimony is that seems to7

say, "The only way I'm going to explain my testimony is to8

repeat it with all of the if's, but's, and's, and whereas's,"9

and it's getting difficult to follow this because every time a10

question is asked you suggest it's a mischaracterization of11

your testimony and then you repeat your report.  So we can12

never get underneath your report to test what it is you're13

trying to communicate.14

THE WITNESS:  My intent was to communicate that15

there is a significant and material difference between what16

was suggested in the question as I understood it, that whoever17

bought this would move Addus towards that position, right, and18

as I've testified, that the most probable outcome would be19

that, and that has a significant and material difference --20

THE COURT:  Okay.  All right.21

THE WITNESS:  -- and your Honor --22

THE COURT:  Okay.  I understand the difference.23

THE WITNESS:  I'm trying to testify truthfully and24

completely.25
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THE COURT:  I appreciate what you're doing, and I1

have to tell you that it approaches the usual appellations,2

jesu witica telmodic (ph.).  You are drawing such fine3

distinctions that I have to keep retranslating what you're4

saying to see whether it adds any significant difference5

between the question asked and your repeated answers, but I'll6

let you continue to do this, and I will make the assessments7

of whether I find your answers responsive or not.8

So you go on.  You do your thing. 9

Ms. Wheeler, you try to make the best effort you can10

to try to probe some of these assumptions.11

BY MS. WHEELER: 12

Q. Mr. Cimasi, you applied the one-third, two-third13

weighting in each of the post-acquisition years, correct?14

A. Yes.15

Q. Now, is it more of a probable outcome that a hypothetical16

purchaser who ultimately does acquire Addus would hit that17

one-third, two-third number in the first year, or is it more18

likely that it would be a gradual shift toward the industry19

average?20

THE COURT:  Ms. Wheeler, Mr. Strub hasn't objected,21

but it's too compound.  Break it down.  I can't understand22

which part I'm focusing on, and I can't believe Mr. Cimasi has23

to work through that structure.24

MS. WHEELER:  I'll give it another try, your Honor.25
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Q. My question is it likely that a hypothetical purchaser1

will reach the one-third, two-third weighting in post-2

acquisition year one or is it going to be more of a gradual3

shift?4

A. It's our reported view here that they would achieve that5

as stated in the first year as to for instance, working6

capital, and --7

Q. Okay.  So they would achieve the one-third, two-third in8

the first year, and they would just continue to achieve the9

one-third, two-third in the subsequent years?10

A. Yes.  That would be the outcome.  Whether it would be an11

active thing that they would do, or whether that would be the12

result of forces in the marketplace, both aspects of which are13

included in my response, and that's important to keep in mind14

is that it's not anything that the control owner might do in15

and of himself.  It's a combination of that, also considering16

all the other things that we've talked about here at length as17

to what's going on in the market.18

Q. Mr. Cimasi, is it possible that a hypothetical purchaser19

would be -- would take Addus closer to the industry norm in20

post-acquisition year five than in post-acquisition year one?21

A. I don't know.  We didn't assign any probability.  In our22

view, the value that they're paying would reflect that the23

operating performance and capital structure of the company24

would be at closer to the industry than to the individual, and25



CIMASI - CROSS 121

that's important to keep in mind, is that this is a valuation1

exercise. 2

You know, we're not doing a strategic plan here.  We're3

saying, you know, in terms of them deciding what they're going4

to pay for, you know, what the value is, you know, we believe5

that that's what a typical investor or group of investors6

would have as their underlying assumption.7

Q. If a hypothetical purchaser reached a higher than two-8

thirds approach or weighting toward the industry average --9

let me start over.10

If a hypothetical purchaser say came 90 percent towards11

the industry norm and post-acquisition year five --12

THE COURT:  90 percent in what?13

MS. WHEELER:  90 percent toward the industry average14

--15

THE COURT:  Yes.16

MS. WHEELER:  -- as opposed to two-thirds.17

THE COURT:  Yes.18

Q. Your net cash flow number in line 14 under post-19

acquisition year five would be higher, correct?20

A. Line -- we're on schedule 7?21

Q. Schedule 8.22

A. I'm sorry.  This is line 14?23

Q. Correct.24

A. And if I understand the question, if it was 90 percent25
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industry and only 10 percent the subject entity, you know,1

would the cash flow be higher?2

Q. Right.3

A. And the answer is yes, because the operating expense for4

the company was higher than the industry.5

Q. And your net cash flow number in post-acquisition year6

five, that is the starting point for your calculation of the7

terminal period, correct?8

A. Yes.  As I testified that, using the Gordon Growth Model,9

and we set that forth on the narrative.  We've grown that, you10

know, from PAY five.  That's set forth in footnote 9.11

THE COURT:  This is the 4 percent annual increase?12

THE WITNESS:  Growth, your Honor, in --13

THE COURT:  The growth.  4 percent growth rate?14

THE WITNESS:  In the terminal period, yes, your15

Honor.  Footnote 9.16

THE COURT:  And this is -- and the terminal period17

goes in perpetuity?18

THE WITNESS:  In perpetuity, yes, your Honor.19

THE COURT:  Okay.  And that number is $40 million?20

THE WITNESS:  The value indication of those residual21

cash flows, your Honor, was $40 million, yes, a fairly number22

in comparison to the discreet period.23

THE COURT:  Before you start making further24

adjustments, correct?25
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THE WITNESS:  Yes, your Honor. 1

THE COURT:  Okay.  So that's 40,100,000 against a2

base of 55.9, and then you make the adjustments on the next3

line, the 31,471,841, and we talked about that, right?4

THE WITNESS:  Yes, your Honor.  We subtract the5

interest-bearing debt.6

THE COURT:  Okay.7

THE WITNESS:  And then we apply the control premium8

and the discount for lack of marketability that we reviewed9

yesterday.10

THE COURT:  Okay.  All right.  Go ahead.11

BY MS. WHEELER: 12

Q. So Mr. Cimasi, I believe you testified yesterday that13

that terminal period ultimately reflects -- excuse me -- 7214

percent of the total indicated value?15

A. Yes.  As set forth on page 22 of 28 in section 5.  The16

consideration of the impact and efficacy of the terminal17

residual period, we calculated that and said that it18

represents approximately 72 percent of the total indicated19

value result.20

MS. WHEELER:  Your Honor, I'm at a convenient21

breaking point if now is a good time.22

THE COURT:  Okay.  How much more you're going to23

need with Mr. Cimasi?24

MS. WHEELER:  Your Honor, I think I'm about maybe a25
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little more than halfway through, so I'll take the lunch hour1

and try to pare it down.2

THE COURT:  Okay.  I mean, this is pretty fresh in3

my mind, and so just asking him to repeat his testimony isn't4

particularly helpful to me unless you want to challenge some5

of his assumptions or some of his calculations.6

I mean, I thought we kind of beat the terminal to7

death, but --8

MS. WHEELER:  I promise I won't --9

THE COURT:  -- I'll let you --10

MS. WHEELER:  -- ask about the terminal period11

again.12

THE COURT:  No.  I'll let you create your own13

record, but I'm concerned about when we're going to hear the14

next witness and the depositions and how we time the rest of15

the day.16

All right.  So we're going to resume here at 1:15,17

and you expect to take until 3:00 o'clock?18

MS. WHEELER:  I think that's fair, your Honor.19

THE COURT:  Okay.  Is that going to throw off your20

scheduling, Mr. Strub?21

MR. STRUB:  No, it won't, your Honor.22

THE COURT:  All right.  So then we're not going to23

hear from Mr. Wright today?24

MR. EARLY:  In all likelihood, he'll start the25
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testimony tomorrow morning, your Honor.1

THE COURT:  Okay.  I mean, if you want to start at2

5:15 we can do that until 6:00, but if you don't think that's3

sufficient we'll just start him tomorrow.  Okay.  You may just4

want to give him a heads up.5

All right.  Mr. Cimasi, you're going to be able to6

stay with us until 5:00?7

THE WITNESS:  I will stay until your Honor dismisses8

me.  I have to call my office and rearrange a flight, but --9

THE COURT:  Okay.  Are you going to have any10

redirect?11

MR. STRUB:  I may have one question, your Honor, but12

nothing of any significance.13

THE COURT:  Okay.  I'm just concerned -- just off14

the record.15

(Off the record/On the record)16

THE COURT:  You may be seated.17

THE CLERK:  The matter continues on Chartwell versus18

Addus.19

MR. EARLY:  Your Honor, I have good news and I have20

bad news.  The good news is is Mr. Steinberg and I have21

finally reached agreement.  The bad news is it's not on what22

you think.23

THE COURT:  Okay. 24

MR. EARLY:  We -- two matters of scheduling and25
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logistics, your Honor.  We have --1

THE COURT:  Let me just -- wait a minute.  Hold on2

just a second.3

MR. EARLY:  Yes, sir.4

THE COURT:  Did I leave my glasses -- no.  I have5

them around my neck. 6

Go ahead.7

MR. EARLY:  Scheduling and logistics, your Honor. 8

THE COURT:  Yes.9

MR. EARLY:  First of all, there are mutual personal10

commitments on both sides of the aisle for Thursday.11

THE COURT:  Okay.12

MR. EARLY:  So we know that the Court had considered13

trying to stretch into Thursday this week.  Since it's obvious14

we're going to have to see you in September anyway, we would15

appreciate not going on Thursday.16

THE COURT:  All right.  So you're not -- I won't see17

you on Thursday.18

MR. EARLY:  All right.  With respect to today's19

schedule --20

THE COURT:  Okay.21

MR. EARLY:  -- I believe we will reach a point where22

plaintiffs will be ready to introduce their documents into23

evidence on the verge of resting their case.24

THE COURT:  Okay.25
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MR. EARLY:  We have agreed that we'll take that1

under -- the review of the offered exhibits under review2

overnight and be ready to respond first thing tomorrow morning3

with respect to that.4

THE COURT:  Okay.  Thank you.5

Off the record.6

(Off the record/On the record)7

THE COURT:  We're continuing at 1:30 now with Mr.8

Cimasi's cross examination, Ms. Wheeler, and which exhibit9

were we last on?10

MS. WHEELER:  We were last on schedule 4, your11

Honor.  I think we're going to --12

THE COURT:  Exhibit 4 or schedule 4?13

MS. WHEELER:  I think we were looking at schedule14

10, your Honor, but I've finished with that and --15

THE COURT:  Okay.16

MS. WHEELER:  -- I'm moving on to a new topic.17

THE COURT:  Okay.18

BY MS. WHEELER: 19

Q. Mr. Cimasi, if you could turn to page 10 of 28 of section20

5 of your report?21

THE COURT:  Okay.  I'm going to section 5.22

A. Yes.23

Q. This is the beginning of your discussion on the discount24

for lack of marketability, correct?25
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A. Yes.  This is where we talk about lack of marketability.1

Q. Okay.  And within this section you discussed restrictive2

stock studies and pre-IPO studies?3

A. Yes.4

Q. And these studies, as well as the Merger Stat Review5

studies constituted the starting point of your analysis in6

determining to apply a 30 percent marketability discount.  Is7

that fair?8

A. Yes.9

Q. I notice, Mr. Cimasi, that throughout this section you10

periodically cite to a book by Mr. Shannon Pratt entitled,11

"Business Valuation Discounts and Premiums." 12

A. I'm looking for that citation.  I'm sorry.  What page was13

that?14

Q. I notice it on page -- page 12 of 28 under table 5-4.15

A. Yes.16

Q. And I also notice it on page 11 of 28 under table 5-3.17

A. Yes.18

Q. Mr. Cimasi, could you take a look at Exhibit 233?  And19

that's one of the exhibits that I handed to you earlier today.20

(Trial Exhibit 233, Copy of Segments of Shannon Pratt's Book,21

Marked)22

A. Yes.23

Q. Mr. Cimasi, I'll represent to you that I just took the24

liberty of photocopying a few chapters from this book, and if25
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you're more comfortable using your hardback version, I'm sure1

we can get that for you, but is it fair to say that Exhibit2

233 is a copy of segments of that book?3

A. It appears.  I'll accept if you tell me that's what it4

is.5

THE COURT:  Did you photostat all of chapter 5?6

MS. WHEELER:  I did entire chapters, your Honor.7

THE COURT:  Okay.8

MS. WHEELER:  I think I did chapters 5 and chapter 99

and chapter 20.10

THE COURT:  Okay.  5, 9, and 20.  Okay.  And 5 says,11

"Discounts for lack of marketability for minority interest12

concept and evidence," right?13

Q. What I'd like you to do, Mr. Cimasi, is turn to page 16714

of this exhibit, and that would be in chapter 9.15

(Pause in proceedings)16

A. Yes.17

Q. I'd like to direct your attention to the heading in the18

middle of the page which reads, "Discounts for lack of19

marketability for controlling interest, a controversial20

concept," and right underneath that heading Mr. Pratt has21

written, "The whole concept of DLOM's," which I'm assuming is22

referring to discounts for lack of marketability, "for23

controlling interest is still controversial in the minds of24

some.  There are those who believe that there should never be25
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a discount for lack of marketability for controlling1

interest."2

Did I read that correctly?3

A. Yes.  Those are the words.4

Q. Mr. Cimasi, we're dealing here with a controlling5

interest, correct?6

A. Yes.7

Q. And I understand from Mr. Pratt's writings here that8

there are people who believe that there should never be a9

discount for lack of marketability for controlling interest. 10

Based on your testimony yesterday I'm going to assume, and11

please tell me if I'm wrong, that you would disagree with12

those people who believe that there should never be such a13

discount?14

A. Yes.  I disagree that there should never be a discount. 15

I believe the second sentence there, or third sentence rather.16

Q. Okay.  Jumping ahead to the -- and I'm -- you're17

referring to the sentence starting with, "Others have18

espoused?"19

A. Yes.  "Espoused the notion that whether a DLOM is20

appropriate for a controlling interest depends on how the21

control value is derived."22

THE COURT:  But let me see this paragraph.  The23

third sentence says, "Others have espoused the notion that24

whether a DLOM is appropriate for controlling interest depends25



CIMASI - CROSS 131

on how the control value is derived," and then it says the1

lack of an empirical database to serve as a benchmark2

exacerbates the problem."  That's the sentence of greatest3

interest to me.4

And then it says, "As we examine what some very5

diverse positions are, we find that much of the disagreement6

turns out to be more semantic than real."7

THE WITNESS:  Yes, your Honor.8

THE COURT:  Okay.  And then he then follows it9

through in a further explication of why he believes that the10

disagreement is more semantic than real.  That's what I'm11

going to be finding out?  Okay.12

Q. Mr. Cimasi, I'd like to hone in actually on the sentence13

that your Honor identified, "The lack of an empirical database14

to serve as a benchmark exacerbates the problem."  Mr. Cimasi,15

you have in fact looked at empirical studies of the discounts16

for market -- lack of marketability, correct?17

A. Yes.18

Q. The restricted stock studies and the pre-IPO studies?19

A. Yes.20

Q. I'm going to ask you to turn to chapter 5 of Mr. Pratt's21

book, and that starts on page 78.22

(Pause in proceedings)23

A. Yes.24

Q. And it's this chapter entitled, "Discounts for lack of25
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marketability for minority interest concept and evidence,"1

it's this chapter that references the empirical studies that2

you have cited in your report, correct?3

A. Well, I'd have to review this, but I see that it does4

talk about some of the restricted stock studies in here. 5

Whether it's in this particular chapter or other chapters,6

each of the sources of data that we cite in our report is7

discussed at length by Shannon Pratt in his works.8

THE COURT:  Okay.  But if this chapter is qualified9

by the concept, we're only talking about lack of marketability10

for a minority interest, and Mr. Wright owned more than 9011

percent of the shares in his company, what kind of purchase,12

as it were, am I going to get from reading chapter 5 and any13

reports that are reported there, because this isn't applicable14

to a company in which -- we're not dealing with a minority15

interest.  We're dealing with a super majority interest.16

THE WITNESS:  Actually, your Honor, it was a hundred17

percent undivided interest is what I appraised.18

THE COURT:  Okay.  All right.  So then --19

THE WITNESS:  So this chapter wasn't really20

pertinent to that.21

THE COURT:  Was not pertinent?22

THE WITNESS:  Was not pertinent --23

THE COURT:  Okay.24

THE WITNESS:  -- to what I was engaged to do.25
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THE COURT:  Okay. 1

BY MS. WHEELER: 2

Q. If you could, Mr. Cimasi, if you could turn to chapter 9,3

which starts at page 165?4

THE COURT:  You said chapter 9?5

MS. WHEELER:  Correct, your Honor.6

THE COURT:  And what was the page reference?7

MS. WHEELER:  Page 165.8

THE COURT:  155?9

MS. WHEELER:  65, your Honor.10

THE COURT:  Okay.  All right.11

A. Yes.  I'm there.12

Q. Okay.  This chapter is entitled, "Discounts for lack of13

marketability for controlling interest," correct?14

A. Yes.15

Q. And if you turn the page to 166, the very bottom of that16

page, Mr. Pratt quotes an individual by the name of Chris17

Mercer, correct?18

A. Yes.19

Q. And I think we've mentioned Chris Mercer in your20

testimony over the last couple of days, but he's a leading21

figure in your field, isn't he?22

A. Yes.23

Q. And according to Mr. Pratt's quotation, Mr. Mercer has24

concluded that, quote, "The marketability discount applicable25
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to minority interests is clearly different than any1

illiquidity discount or marketability discount applicable to2

controlling interests." 3

Do you agree with that statement?4

A. Within the context of what Chris had to say.  The rest of5

the chapter isn't here, of course, or maybe it is and I just6

misplaced it.  Is the rest of chapter 9 here?7

Q. It should be.8

A. Yes.  I'm sorry.  I now have it put in order.9

Q. Could you flip ahead to page 167?  And on page 167 Mr.10

Pratt continues to quote Mr. Mercer, and here I'm looking at11

the second bullet point on page 167 which reads, "By obvious12

inference, market evidence applicable to minority interests,13

which comes from publicly-traded minority interests would not14

be relevant in assessing the magnitude of any illiquidity15

discount or marketability discount applicable to controlling16

interest transactions which occur in a different market17

entirely than the public securities markets."18

Do you agree with that statement?19

A. Within certain contexts, yes.  That's Chris's position. 20

It's very controversial in our profession, as Shannon points21

out.22

Q. I note underneath that quote from Mr. Mercer that Shannon23

Pratt agrees with Mr. Mercer's position, correct?24

A. In part.25
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THE COURT:  Well, it just says, "I agree."  It1

doesn't say "In part."  It doesn't qualify it.  It says, "I2

agree with the quote," and then the bullet points following3

it.  So are you relying upon something other than the text?4

THE WITNESS:  No, your Honor.  He --5

THE COURT:  Conversations with him or further6

developments in the literature?7

THE WITNESS:  In the very next sentence, your Honor,8

Shannon goes on to say that, "Where discounts for lack of9

marketability are appropriate for controlling interests, they10

typically are much smaller than those for minority interests.11

 Discounts for lack of marketability for controlling12

interest," and he goes on to say, "In the U.S. Tax Court range13

from 3 to 33 percent compared with the more typical 30 to 4514

percent for minority interests," and then he further, your15

Honor, in the next paragraph he says, "As we examine what16

sounds to be very diverse positions, however, we find that17

much of the disagreement turns out to be more semantic than18

real."  It's a -- it's --19

THE COURT:  Okay.  But I assume the universe of data20

one would look wouldn't be confined to some rulings of the21

U.S. Tax Court.  I mean, those persons who are engaged in22

these hypothetical acquisition transactions of privately-held23

companies presumably are going to look to more than scattered24

rulings of the U.S. Tax Court.  So I'm trying to assess the25
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significance of this point.1

All right.  Go on.  I mean, I see the sentence, and2

I'm just trying to say, okay, why should what a few Tax Court3

rulings determine play any major role in a professional4

appraisal of a control interest?5

THE WITNESS:  Your Honor, for quite a few years, the6

valuation profession has looked to Tax Court decisions for7

guidance as to methodology going all the way back to ARM 34,8

which was how the Treasury Department decided to quantify the9

intangible value for breweries and distilleries that were shut10

down during Prohibition.11

Later on what grew out of ARM 34 was Revenue Ruling12

5960 --13

THE COURT:  Grew out of what?14

THE WITNESS:  What grew out of ARM, Appeals Revenue15

Memorandum 34, were Revenue Rulings 5 60 and Revenue Rulings16

69608, and others, all of which are items that, you know, in17

studying the valuation methodology and especially in18

preparation for certification exams, you're required to19

memorize and understand what those do, and also reading Tax20

Court cases, you know, that allow us to be some semblance of21

guidance, the same way that we get guidance from the Chancery22

Court of Delaware and from other courts around the country.23

THE COURT:  Well, that may be one input.  I'm just24

having trouble believing that anyone would pay great weight to25
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a few rulings of the U.S. Tax Court over such a broad range1

between 3 and 33 percent without understanding the context of2

the tax rulings, and of course, it doesn't tell me what3

applicability this has to Tax Court rulings in the health care4

industry.5

THE WITNESS:  I don't believe Shannon was inferring6

that these are hard and fast rules that we have to abide by. 7

It was just for informational purposes for providing some8

guidance again and inference from those decisions, but you'll9

see two paragraphs below that where he says that, "Few take10

the position that there is no discount for lack of11

marketability for controlling interests.  Even these people12

recognize, however, that it is impossible to call your13

friendly broker and sell your company instantly and receive14

cash in three days."  "They," meaning the people that don't15

agree with the discount for lack of marketability, "call this16

problem a lack of liquidity rather than lack of17

marketability."18

So it's just a semantic definition, and he goes on19

to say that he treats this as a semantic distinction without20

any difference as a practical matter.21

THE COURT:  Okay.  And I thought I've heard use the22

words "liquidity" and "marketability" back and forth as if23

they were synonyms.24

THE WITNESS:  In certain contexts, your Honor, I25
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believe that their use is synonymous.1

THE COURT:  Okay.2

THE WITNESS:  But this in accordance with my3

testimony, your Honor, to respond to the questions you asked4

the other day about what might back up a discount for lack of5

marketability, and then you'll see the -- there's a little6

schematic on the top of page 168.7

THE COURT:  Yes.8

THE WITNESS:  This appears in a book that I've9

contributed to, one of the largest and most accepted published10

guides out there, and we mentioned it in my earlier testimony11

that talks about the levels of value, that concept of the12

levels of value, and it concludes by saying, "Obviously a13

controlling interest does not enjoy the same level of14

marketability that a publicly-traded minority interest15

enjoys."  That's about two-thirds of the way down on page 168,16

but this chapter needs to be read, your Honor, in context with17

several of the other chapters in the book, as Shannon states,18

and as with much of what we do in the investment markets, men19

of good will will disagree as to --20

THE COURT:  Okay.  But I like his characterization.21

 I submit the expression "control and marketable" is an22

oxymoron.  You know, it just doesn't make any sense, and it23

says, you know, if you're going to look at anything look at24

the business broker analysis, whatever the business broker25
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publication is --1

THE WITNESS:  Yes.  I don't --2

THE COURT:  -- and it shows that the average time it3

takes to sell a business is six months from listing to4

closing, and then it says that ignores the prep time and the5

average discount, so --6

THE WITNESS:  I agree with Shannon's statement.7

THE COURT:  All right.8

THE WITNESS:  And participated in a primary research9

study through the International Business Brokers Association a10

number of years ago to try to measure the length of time11

between the listing, quote, unquote of a small business and12

the time it actually transacted.13

THE COURT:  Okay.  But I thought the whole thrust of14

this paragraph is to say that if we're going to start talking15

about discounts, it doesn't make sense to talk about it in the16

context of instantly trying to unload your shares for17

privately-held -- it doesn't make sense to talk about instant18

liquidity or an ability, as you said, rev up the computer in19

the evening and dispose of the company the next day like you20

would have publicly-traded securities.  It's a different21

universe, and so if you're going to talk about instant22

liquidity or instant disposition when it comes to shares in a23

privately-held business, the concept runs out of room.  It24

doesn't have any applicability to this. 25
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That seems to be the thrust of this comment --1

THE WITNESS:  Which is --2

THE COURT:  -- as I read it, so that tells me that3

the further inference is to say, okay, then it's no wonder4

that whether you call it a semantic distinction or real, there5

is a concern raised by some persons who have some recognized6

authenticity as authors of major studies or persons who would7

have a right, in effect, to comment based upon their expertise8

to say that this isn't locked up in any sense whatsoever, and9

in fact, Pratt himself is indicating that if we're going to10

talk about liquidity in the sale of businesses, and I don't11

know -- and I assume that he's talking about the sale of12

businesses both private and public, the only time frame that13

begins to make sense is six months.14

So if you start doing discounts because you can't15

turn all of the Addus stock into cash overnight, then you16

simply set up an extreme situation that falls outside the17

scope of the analysis.  So you're creating a bogeyman.18

THE WITNESS:  Your Honor, this is in complete19

agreement with my report on the bottom of page 25 of 28.20

THE COURT:  Okay.21

THE WITNESS:  In section 5.22

THE COURT:  All right.23

THE WITNESS:  Where I say, "Because the multiples24

utilized by the direct market comparable transaction method25
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were derived from purchases of closely-held companies, this1

method results in indication of value and a closely-held2

interest level of value.  Therefore, the valuator did not3

apply at a discount for lack of marketability, that he4

indicated instead a 10 percent discount for lack of5

marketability was considered appropriate and utilized by6

valuator based on a proxy for transactional costs," and as7

Shannon says, some folks call it liquidity and some people8

call it marketability.  It's you know, potato, potato, but the9

concept is the same.10

I didn't use the studies to apply the discount for11

lack of marketability to the closely-held firms in the direct12

market comparable transactions method, as I testified to. 13

What I used instead was a proxy that represented transactional14

costs of illiquidity, are factors that would have to be15

overcome to be able to transact the company.16

THE COURT:  But yet in your columns you continue to17

refer to it as a "discount for lack of marketability."  I18

mean, you use those words in your charts, and doesn't --19

shouldn't that lead the reader to assume that you're using20

that in the conventional sense in which it's used, and now21

you're putting a different definition on it. 22

I mean, if you want to call it a "discount for23

transaction costs," then call it that, but to use this phrase,24

"discount for lack of marketability controlling interest,"25
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seems to be misleading.1

THE WITNESS:  That wasn't the intent, and as Shannon2

says, he treats these terms as interchangeable and synonymous3

throughout his published work, and quite a few others --4

THE COURT:  Where does he say that it's appropriate5

under these kinds of circumstances to build in a discount6

factor that's a proxy for transaction costs?  Am I going to7

find that in this discussion of discounts for lack of8

marketability for controlling interests?9

THE WITNESS:  Yes, your Honor.  We were just there.10

 Let me see if I can find it again.11

This is on the bottom of page 167, your Honor.12

THE COURT:  Okay.13

THE WITNESS:  Where he says, "Even those people14

recognize, however," that's the folks that don't want to call15

it a discount for lack of marketability, "that it is16

impossible to call your friendly broker and sell your company17

instantly and receive cash in three --18

THE COURT:  Yes.  I read that, but where's he19

talking about a 10 percent transaction fee?20

THE WITNESS:  The --21

(Pause in proceedings)22

THE COURT:  I don't see it under this paragraph that23

begins two-thirds down at 167 and goes through two-thirds24

through 168, so if you're relying upon a discussion in this25
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treatise, as it were, this reference book --1

THE WITNESS:  Well, he goes on -- he relied in part,2

your Honor, as I cited that in part just for the studies.  I3

didn't cite this book for the narrative that counsel has4

written or read, and you'll see where he said that, "The5

survey revealed the average time it took for a business to6

sell was approximately six months from listing to closing."7

THE COURT:  Yes.  I read that.8

THE WITNESS:  And that ignores the time needed to9

prepare the business for listing, the average discount for the10

sale price, for the listing price, and all the businesses that11

were listed but never sold.12

THE COURT:  That doesn't speak at all to transaction13

costs.  Look, you can call it -- you know, you can --14

THE WITNESS:  I'm trying to find it, your Honor.15

THE COURT:  You can call a zebra a leopard, but my16

concern here is that if you're going to use a term of art that17

still remains controversial, and then you're going to say,18

"But I really mean the words in a very different context,"19

then we're moving away from the literature to your own private20

language where you use one word to mean something else.  Now -21

-22

THE WITNESS:  But he --23

THE COURT:  -- as long as you define that word,24

maybe we won't be misled, but if someone's going to pick this25
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up thinking they're familiar with the literature, you may be1

catching them off guard, misleading them unintentionally2

because they think when you use word, "DLOM," it's the same3

meaning as a number of people attribute to it, and if you want4

to call it transaction costs to unload shares that are going5

to be higher than simply putting sell orders through your6

broker for a minority interest, I understand that difference.7

THE WITNESS:  Your Honor, I explicitly defined my8

use of the term on the bottom of page 25 of 28 where I said,9

"Instead, a 10 percent discount for lack of marketability was10

considered appropriate and utilized by the valuator based upon11

a proxy for transactional costs."  So I was very specific and12

listed them there.13

THE COURT:  Okay.  It's -- but it's just you're14

using that word in a very different way from the way in which15

it's being discussed in Shannon Pratt's book.16

THE WITNESS:  Well, I'm -- in candor, your Honor, he17

states that he uses them as synonymous terms throughout his18

book, and that was the sentence I read before.19

THE COURT:  No.  He said synonymous for20

marketability.21

All right.  We understand your definition.  We22

understand the discussion here to some limited extent.  Where23

did you come up with the calculation, 10 percent?  Is that24

based upon published studies of the transaction costs to sell25
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controlling interests in companies?  Is that -- are we going1

to find that in Robert Morris?  Are we going find it in Merger2

Stat?  Where are we going to get your 10 percent number?3

THE WITNESS:  Your Honor, there's a couple places. 4

On page 171 of this chapter, he talks about the costs of going5

public, and it being 15 to 20 percent, and then later on he6

talks about --7

THE COURT:  Wait.  I'm trying to follow it.8

THE WITNESS:  I'm sorry.  Page 171, your Honor.9

THE COURT:  Okay.10

THE WITNESS:  And you'll see that Shannon pretty11

much laundry list of the type of things that I talked about in12

my testimony that indicated about accounting costs, legal13

costs, appraisals, all right, and management time.14

THE COURT:  But if you're selling shares it could be15

through a private placement.  It doesn't necessarily mean16

you're selling them by going public.  We're simply talking17

about selling off a controlling interest in Addus.  I don't18

think that's the equivalent of going public.19

THE WITNESS:  Your Honor, he doesn't state that.  In20

the middle of page 171 he says professional and administrative21

costs, right, and then he goes into, "At any given time very22

few companies are ready for sale," so he's not talking about23

the floatation costs of doing an IPO there.  He's talking24

about companies for sale, and then he lists those, and I25
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pretty much cite those for word for word in a citation in my1

report, not because I think Shannon is the last word on this,2

but having been in the merger and acquisition field for this3

many years, in all candor, these are things that Shannon comes4

to colleagues like me to ask about when he writes these books.5

THE COURT:  Well, I'm just looking for where it says6

10 percent.7

THE WITNESS:  Your Honor, there is no set amount,8

but I've been doing this in health care in terms of9

transactional costs, you know, now since 1983 exclusive to10

this, and that is my best informed judgement as to what that11

might be.12

THE COURT:  Go ahead, Ms. Wheeler.13

BY MS. WHEELER: 14

Q. Mr. Cimasi, sticking with these transactions costs for a15

moment, you -- excuse me -- you subtracted 10 percent from the16

-- I think it was the indicated value that you came with Addus17

in comparison to other closely-held corporate acquisitions?18

A. I apologize.  I don't understand the question.  Is there19

a schedule I can refer to?20

Q. Yes.  Why don't we take a look at schedule 11?21

(Pause in proceedings)22

A. Yes, ma'am, we in line --23

THE COURT:  Wait.  Can I please find it?24

THE WITNESS:  Schedule 11, your Honor.25



CIMASI - CROSS 147

THE COURT:  Okay.  All right.  And we talked about1

this yesterday.2

THE WITNESS:  Yes, your Honor.  We testified at3

length yesterday.  If you go to line 23, that's the indicated4

value of the equity before applicable discounts, and you'll5

note that this, in this case there is no control premium6

because these are already assumed to be at a control position,7

and we did not apply a discount for lack of marketability8

based on those studies.9

What we did was, as we stated, your Honor, in10

footnote number 7, and in the narrative of the report, you11

know, applied, and that was the sentence that I -- I read you12

earlier, your Honor, on section 5 of the report where we13

described as methods, and that we state that the -- "because14

of the multiples utilized by the direct market comparable15

transaction method were from derived from purchases --16

purchase prices of closely-held companies.  This method17

results in an indication of value in a closely-held interest18

level of value, and therefore, the valuator did not apply the19

discount for lack of marketability derived in section 6.8.2 to20

the indicated value result from the direct market comparable21

transaction method.  Instead, a 10 percent discount for lack22

of marketability was considered appropriate," and again, I23

might have said illiquidity, but as Shannon says, those words24

are synonymous, "was considered appropriate and utilized by25
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the valuator based upon a proxy for the transaction cost," and1

I laundry list those as he did in his book; accounting costs,2

legal, appraisals, management time, and brokering fees related3

to the hypothetical sale of the subject interest, which is4

required for us to consider under the standard of fair market5

value.6

BY MS. WHEELER: 7

Q. Mr. Cimasi, in the 11 transactions that you used as your8

comparables here, is it your position that the purchase price9

that we see in column G already takes into account those10

transaction costs?11

A. No. 12

THE WITNESS:  Your Honor is that --13

THE COURT:  I don't know where the interference is14

coming from.  It could be foghorns. 15

THE WITNESS:  I'll try to move it away and see if16

that is better.17

THE COURT:  I don't know where the -- do you know18

where it's coming from?19

MS. WHEELER:  I think it might be the interaction20

between your mike and the hand-held.21

THE COURT:  Try to keep them separate.22

Go ahead.  The answer is?23

THE WITNESS:  No.24

THE COURT:  "I don't believe the purchase price25
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already takes that into consideration?"1

THE WITNESS:  No.2

Q. So presumably, if you look at row 1 when Lincare Holdings3

purchased United Medical, they would also have to subtract4

those transaction costs in connection with their purchase of5

United Medical?6

A. Presumably, yes, under this theory.  If I might mention -7

-8

THE COURT:  Let's see if I understand this.  I can9

buy a company for 121 -- $120 million.  I can also incur10

another $12 million in transaction costs.  It doesn't change11

the purchase price, does it?12

THE WITNESS:  No, your Honor, but it changes the13

value.14

THE COURT:  Okay.15

THE WITNESS:  And that's the point.16

Q. So I take it then the value of these acquisitions that we17

see in columns or in rows 1 through 11 would be some amount18

less than the purchase price?19

THE COURT:  I don't -- I didn't hear the question.20

Q. That the value of these acquisitions that we're seeing in21

rows 1 through 11 would be some number, some transaction cost22

number less than the actual price.23

A. Yes.  As set forth in lines 23, 24, and 25.  That's the24

objective of doing that.25
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Q. Mr. Cimasi, I'd like you to take another look at Mr.1

Pratt's book, Exhibit 233.2

THE COURT:  Okay.  But you keep telling me that I3

shouldn't confuse purchase price with value, but are you4

saying here that the purchase prices here as reported do5

reflect the value dollar for dollar subject to some minor6

adjustments?7

THE WITNESS:  No, your Honor.  As I testified, on8

line 23 that's the indicated value of the equity before9

applicable discounts, and then line 25 --10

THE COURT:  Okay.11

THE WITNESS:  -- is the fair market value of the12

interest.  So we have the prices up above that were paid, and13

keeping in mind that price, you know, is not -- is not the14

same as value.15

THE COURT:  Okay.16

THE WITNESS:  They're different terms.  They mean17

different things.18

THE COURT:  Yes, but let's assume the market19

operates perfectly.  There ought to be some relation between20

price and value, and then you're simply saying for your21

purposes you're going to take the price on publicly-traded22

shares --23

THE WITNESS:  Your Honor, these are direct market24

comparable transactions.  On line -- on schedule 11 these are25
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not publicly-traded shares.1

THE COURT:  Okay.  So these are private companies,2

so there's --3

THE WITNESS:  These are closely-held.4

THE COURT:  -- a purchase price and then you make5

some adjustments, but I don't see your adjusted purchase price6

reflecting a 10 percent discount for transaction costs.7

THE WITNESS:  Your Honor, that's line 24.8

THE COURT:  Okay.  And what's the difference between9

columns G and H?10

THE WITNESS:  I'm sorry, your Honor.  Columns?11

THE COURT:  G and H.12

THE WITNESS:  It's a price terms issue that we were13

talking about earlier.14

THE COURT:  Okay.15

THE WITNESS:  You know that --16

THE COURT:  So you looked at the summary and you17

show that there's an adjustment in number 2 from 11.9 to 19.9?18

THE WITNESS:  Yes, your Honor, because we took it to19

a hundred percent, you see.  The amount there that was there20

was for a 59.4 interest, and so if you'll see down below in21

the footnotes --22

THE COURT:  Okay.  So you make very few adjustments23

in this list, and the one that gets adjusted is because it's24

only a 59.4 percent interest.  You have some minor adjustments25
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on 1, substantial adjustment on 2, no adjustment on 3, 4, 5. 1

6 you make an adjustment of a few hundred thousand dollars2

because of notes and assumptions of accounts payable and3

equipment leases, and there are no further adjustments4

throughout the rest.5

THE WITNESS:  Yes, your Honor.  For example --6

THE COURT:  So you're only making two adjustments in7

column H out of these 11 deals, and one it's because it's a8

slightly majority interest, and the other because there's a9

deal point where some part of the price is paid in the form of10

notes and assumption of accounts?11

THE WITNESS:  Yes, your Honor.12

THE COURT:  Okay.  Go ahead, Ms. Wheeler.13

BY MS. WHEELER: 14

Q. Mr. Cimasi, if you can turn back to Mr. Pratt's book, and15

specifically chapter 20, which begins on page 316?  And this16

chapter which is entitled, "Common errors in applying17

discounts and premiums," appears to list a number of errors on18

that first page, page 316, one of those errors being, "Using19

minority interest marketability discount data to quantify20

marketability discounts for controlling interests."21

THE COURT:  What's --22

Q. Did I read that correctly?23

THE COURT:  Where are you?  Where is line?24

MS. WHEELER:  It's the --25
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THE COURT:  About the fifth one down?1

MS. WHEELER:  -- fourth paragraph, your Honor.2

THE COURT:  "Using minority interest marketability3

discount data to quantify marketability interests for4

controlling interests," right?5

MS. WHEELER:  Correct, your Honor.6

THE COURT:  And this is one of his list of common7

errors?8

MS. WHEELER:  Right.9

Q. Minority interest marketability discount data is10

referring in part to the empirical studies that you relied11

upon in your report.  Is that accurate, Mr. Cimasi?12

A. Well, in part.  That's not the only place you look for13

that, and that's not what we did in our report.14

Q. You did use empirical studies as a starting point as your15

analysis, correct?16

A. Yes.  We looked at what the empirical studies do, as17

Shannon does throughout his book.18

Q. If you could turn to page 318, please?  If I could direct19

your attention to the bottom third of page 318, the first20

paragraph reads in part, and I'm looking about three lines21

down, "The common failure is trying to support discounts for22

lack of marketability for controlling interests with empirical23

data from observed minority interest transactions."24

Do you agree with that statement?25
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A. If properly applied in the right context.1

Q. It continues to read that, "Extensive empirical studies2

are available as detailed in this book to help quantify3

discounts for lack of marketability for minority interests."4

Did I read that correctly?5

A. That's what the words says, yes, counselor.6

Q. And those extensive empirical studies, those were the7

starting point of your analysis, correct?8

A. You're -- no.  I mean, we looked at a number of studies,9

but you know, they're all set forth here, and studies that we10

looked at in terms of the discounts for lack of marketability,11

you know, were the restricted stock study, right, as well as12

the pre-IPO studies, and the pre-IPO studies look at control13

positions of companies that are transacted.14

Q. Okay.15

THE COURT:  So as you read this paragraph, what do16

you think that Mr. Pratt is referring to, the empirical17

studies on restricted stock, the empirical studies on pre-18

IPO's or what?  What do you think he has in mind when he says19

this?20

THE WITNESS:  I believe that what he states there is21

that starting with the discount for lack of marketability for22

minority interests, right, with that, and then moving from23

there to a controlling interest discount is an unacceptable24

leap of faith in his view not grounded in logical connection,25



CIMASI - CROSS 155

but then he goes on to talk about the rationale for discounts1

for lack of marketability for controlling interests is2

different for the reasons for discount for lack of3

marketability for minority interests, and that's what chapter4

9 is about, and there's also several other chapters that go5

into that great detail.6

THE COURT:  So you think he's qualifying his7

denunciation that the reliance upon these extensive empirical8

studies is an unacceptable leap of faith?  So he says it in9

one sentence and takes it away in the other?10

THE WITNESS:  No, your Honor.  He just talks about11

studies that are strictly lack -- discount for lacks of12

marketability, you know, for minority interests from observed13

minority interest transactions.14

Your Honor, we looked at pre-IPO studies on page 12,15

you know.16

THE COURT:  I'm trying to understand how you defang17

this rather caustic comment.18

THE WITNESS:  Well, you just don't rely entirely on19

studies that relate only to discounts for minority20

transactions, your Honor.  You just use ones that are for21

control transactions.22

So we looked at, for instance, the Emery Studies,23

John Emery and his son, and we looked at Shannon's own Wilamet24

(ph.) study, and then the Merger Stat Review.  Merger Stat25
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Review looks at the acquisition of entire public companies. 1

For instance, when U.S. Oncology, your Honor, was taken out2

privately by KKR, by Kolberg, Kravitz (ph.) & Roberts, from3

being a publicly-traded firm to a privately-held, closely-held4

firm.   I should state correctly a freely-traded, publicly-5

traded firm to a closely-held firm.6

THE COURT:  Okay.  So far I don't understand how7

you've, in the context of dealing with discounts for control8

premiums escape his criticism.  You're saying you agree with9

the criticism and it isn't applicable to your situation or10

this criticism has to be considered within the context of his11

explanation in 9?12

THE WITNESS:  Well, yes to both.  First of all, I13

agree with his statement within the context of what he's14

written in his book, but secondly, you know, I did what15

Shannon would find to be okay.16

We took studies that were based on controlled blocks17

of stock, and -- and again, I said -- would point you to18

section 5.11.2.2, and the Emery studies and the Bohamit (ph.)19

Management studies.20

THE COURT:  Section 5.11 -- .11.5 point what?21

THE WITNESS:  This is on page 12, your Honor, in22

section 5-8.  That's the quickest way to get there.23

THE COURT:  Okay.  So you said that you looked at24

these empirical studies, and then the constraints under which25
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you used those studies are laid out on page 12 in section 5,1

and that therefore, you didn't make the same unacceptable leap2

of faith?3

THE WITNESS:  I just used the correct data.4

THE COURT:  Okay.  And other people used incorrect5

data?6

THE WITNESS:  I think that Shannon's correct in7

saying that that's a common error that's made.  The bottom8

line what he's trying to say here is it depends on the facts9

and circumstances.  It depends on what data you utilize and10

how you apply it, and we applied it absolutely correctly in11

our report.12

THE COURT:  Yes, but everything -- let me get back13

to this.  If everything depends on facts and circumstances, we14

have no rules at all.  Everything is going to be unique.  We15

have no middle level propositions that we can rely upon16

because everything is going to turn into the facts and17

circumstances, and you can't draw any generalized inferences18

from a series of disaggregated facts and factors.  That seems19

to me what the meaning of "facts and circumstances" means.20

THE WITNESS:  Perhaps my statement was overbroad. 21

What I meant by saying "facts and circumstances," is the fact22

and circumstances that we have a control position, and so in23

looking at a discount for lack of marketability for a control24

position, you need to start with the right database, and25
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that's what I meant.  I didn't mean to expand that the1

definition of "facts and circumstances" to a legal definition,2

your Honor.3

THE COURT:  Okay.4

THE WITNESS:  It's apples to apples.  It's just5

common sense apples to apples.  You use the right data to6

compare to what you're doing.7

THE COURT:  Okay.  You know, I hear that phrase all8

the time too.  If Mr. Klestadt didn't use it at least three9

times in every hearing when he appeared on behalf of TLC, I10

would be surprised.  I think I understood the metaphor.  The11

analytical concept still goes to comparability.  Are they12

comparable or are they not comparable, and if they're apples13

to apples they're comparable, and if they're apples to oranges14

they're not comparable.  That just begs the question.15

THE WITNESS:  Your Honor, a way that you might16

understand this is that when we teach this is that we say you17

would not, for instance, apply an after-tax discount rate to a18

pre-tax revenue stream.  You have to match apples to apples. 19

If you're going to use a -- it doesn't matter when you come in20

on the income statement ladder, as I testified the other day.21

 You can start with revenue.  You can go down to earnings or22

EBITDA, or anything you want as long as you apply the rate23

that it's derived from and appropriate to the level of24

economic benefit, and so that's what we mean by "apples to25
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apples" as in the same way, you know, what Shannon is warning1

is that you're going to, in trying to look for empirical data2

in the marketplace where these studies have been done and3

published for some years, and is that you want to start with4

the right base.5

THE COURT:  Okay.6

THE WITNESS:  So that's what I meant by "apples to7

apples," your Honor.8

THE COURT:  Okay.  I understand your point.9

Ms. Wheeler, do you want to go on in this?10

MS. WHEELER:  Just for a little while, your Honor.11

BY MS. WHEELER: 12

Q. Mr. Cimasi, is it your position that --13

THE COURT:  Do you have any preference for Mac's?14

MS. WHEELER:  I'm sorry.15

THE COURT:  We're talking about "apples to apples."16

 There's a broad range of apples.  There's Cortlands.  There's17

Granny Smiths.18

Mr. Cimasi, do you have any particular essence of an19

apple in mind when you think of it, delicious?  You might like20

the delicious ones?21

THE WITNESS:  Probably delicious, your Honor.22

THE COURT:  I figured it was delicious.  All right.23

 I'm looking at tart apples.24

Q. Mr. Cimasi, is it your position that -- or your belief25
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that Mr. Pratt would use pre-IPO studies to examine or to1

determine a lack of marketability discount for a controlling2

interest?3

A. Yes.  I've seen him do it.4

Q. Could you turn to page 83 of chapter 5 in Mr. Pratt's5

book?6

A. I'm sorry.  I didn't get the page number.7

Q. Page 83.  Mr. Cimasi, would it help if I gave you a new8

copy of that?9

A. One moment, counselor.  I'll try to -- do you know what10

chapter that is?11

Q. It's chapter 5.12

THE COURT:  This is getting to be an exercise of the13

devil quoting scriptures.  He wants to paint you into the14

devil.15

THE WITNESS:  Well, your Honor, I would not want to16

cast Shannon as the giver of scriptures.  I will say my first17

class in business valuation 25 years ago we were taught to18

stand and recite the "Welcome to Business Valuation, Rare19

Earth Upon Which Few Men Have Trod," where Jay Fishman speaks20

to only Shannon and Shannon speaks only to God, but aside from21

that, he has published a lot, and I don't assign to him any,22

you know, particular deification here.  These aren't the stone23

tablets, but he's a good man and he's written a lot of good24

stuff for our profession.25
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THE COURT:  No, but you would surely concede without1

qualification that he has the status of a recognized2

authority?3

THE WITNESS:  Dr. Pratt is internationally known.4

THE COURT:  Okay.5

THE WITNESS:  He has been hired, for instance, by6

the federal government to go over to the Europe, with the7

emerging Eastern Bloc countries, and other projects, and may8

be the most recognizable figure in the business valuation9

profession today.10

THE COURT:  Okay.11

BY MS. WHEELER: 12

Q. Okay, Mr. Cimasi, are you at page 83?13

(Pause in proceedings)14

A. Yes.15

Q. Okay.  And this is the beginning of -- or at least in16

this section entitled, "Pre-initial public offering discount17

for lack of marketability studies," he discusses these pre-IPO18

studies that we have been referring to, correct?19

A. I mean, I believe so.  I haven't read this in some time,20

but it appears that he talks about some pre-IPO studies.21

Q. And in chapter 5 entitled, "Discounts for lack of22

marketability for minority interests."23

A. Right.  And we of course, disregarded that because we're24

appraising a control position, a hundred percent undivided25



CIMASI - CROSS 162

control position, so this chapter wasn't considered or deemed1

pertinent.2

Q. But you did consider pre-IPO studies that are in this3

chapter?4

A. Yes.  As set forth in my report.5

Q. Okay.  And I notice that in the first sentence underneath6

the heading that I previously read it reads, "Starting in7

1975, another series of studies addressed the quantification8

of discounts for lack of marketability for minority shares of9

privately-held companies.  These studies observed transactions10

in privately-held companies that eventually completed initial11

public offerings."12

He's referring here to the pre-IPO studies, correct?13

A. Yes.14

Q. And if we turn the page to 84 we see the Wilamet --15

that's not how you pronounced it.16

A. Wilamet.17

Q. Wilamet studies that you reference in your report,18

correct?19

A. Yes.20

Q. And on the next page, on page 85 we see the John Emery21

pre-IPO studies that you also cited in your report, correct?22

A. Yes.23

Q. Now, if you could --24

THE COURT:  But I just thought you said that even25
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though you considered these studies, you didn't consider this1

chapter.  So Mr. Pratt is doing this for purposes other than2

the ones that you use some of these studies or what?  I'm --3

THE WITNESS:  Yes, your Honor, and these studies are4

talked about in all the major texts including Shannon's main5

book, the green book I think that's on the table over there,6

"Valuing a Business."  This chapter happens to be Shannon's7

discussion of those within the context of, you know, minority8

interests.9

THE COURT:  Okay.  But you considered these studies10

only in the context of control interest, right?11

THE WITNESS:  Yes.  We had a hundred percent12

undivided control position, your Honor.13

THE COURT:  All right.  And these --did some of14

these studies, the Wilamet study and the other studies deal15

with sales of control positions?16

THE WITNESS:  Again, depending on how you apply17

them, yes, your Honor.18

THE COURT:  All right.19

BY MS. WHEELER: 20

Q. Mr. Cimasi, I'm a little confused by your last answer. 21

In the empirical data in these pre-IPO studies, does that come22

from acquisitions or purchases of control interests or not?23

A. For instance, the Emerson or the Emery studies are at24

page 12.  Those are IPO's, right, and so those are initial25



CIMASI - CROSS 164

purchase offers of the entirety of the company.  So the entire1

control position of the company when it was sold, you know,2

the resulting shares, however, you know, were minority shares,3

and our application of this is consistent with that.4

THE COURT:  Mr. Cimasi, you have to rock back5

forward unfortunately.6

You can study -- you considered the Emery studies,7

and these are -- these Emery studies were for the disposition8

of control positions?9

THE WITNESS:  Yes, your Honor.  They do an IPO. 10

They're selling the entire company.11

THE COURT:  Okay.  Well, can't you have an IPO and12

not sell all the shares and still have a successful IPO?  Do13

you have to sell out the whole issue in order for the IPO to14

close?15

THE WITNESS:  No.  I'm not suggesting that.16

THE COURT:  All right.  All right.  Go ahead.17

Q. Mr. Cimasi, if you could jump ahead to page 89 of Mr.18

Pratt's book, and we're still in chapter 5.19

A. I'm there.20

Q. Okay.  I'm looking at the first full paragraph on page21

89, which reads, "The pre-IPO studies more closely represent22

the actual circumstances of a closely-held company23

stockholder, and thus, are generally regarded as a better24

direct proxy for closely-held company minority stock discounts25
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for lack of marketability."1

Did I read that correctly?2

A. You read what's written there.3

Q. And it further reads that, "This chapter has addressed4

only the concept and importance of marketability and the5

penalties for lack of it, and data quantifying average6

discounts for lack of marketability for minority interests,"7

and then it notes that the subsequent chapters address a8

number of things including discounts for lack of marketability9

for controlling interests.  Is that fair?10

A. Yes.  That's what I testified to earlier.  So you can't11

take a context.  That's not what the intent of this chapter12

was.  The work that I've done is absolutely not inconsistent13

with -- it's not absolutely lock step with everything Shannon14

says.  I don't believe Shannon's God, but our work is in15

accordance with generally accepted methodologies in the16

valuation profession and in the marketplace -- the investment17

marketplace.18

THE COURT:  Yes, but your whole assumption is that19

there are pre-IPO studies that analyze as a direct proxy the20

sale of a control position in these companies.  So there has21

to be a pre-IPO series of studies that both involve minority22

positions and control positions for you to get outside of23

this, and you say the only transactions you're looking at are24

the pre-IPO studies of a disposition of a controlling25
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interest.  Is that correct? 1

THE WITNESS:  No, your Honor.  We looked at the2

Emery studies, as stated, and the Wilamet Management studies,3

and then -- and applied them as set forth in the report.4

THE COURT:  Okay.  But if they only study sales of5

minority interest, then they don't seem to track very well.6

THE WITNESS:  That's not what they do, your Honor.7

THE COURT:  Okay.  So then it means that they have8

to include the sub-set of sales of controlled -- control9

interest, correct?10

THE WITNESS:  It's in the application of the data,11

your Honor, and you'll see if you go to our report and look12

at, you know, the discounts for lack of marketability that we13

applied for the guideline company valuation method.  This is14

on schedule 10. 15

All right.  What we have here in line 29 is the16

indicated value of the equity, and since we're using publicly-17

traded shares, those are minority interests.18

THE COURT:  All right.19

THE WITNESS:  Right.  And we're using that to try to20

appraise a control -- a hundred percent undivided control21

position.  So that's why I mentioned to your Honor that22

there's that schematic in here that talks about level of23

value.24

Somehow if we have to be able to get from what this25
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stock data was that we got out of the stock market on schedule1

10, which are minority interests, and we have to arrive at a2

control position, and so looking at these studies allows us to3

 do that.  It allows us to adjust the level of value, which is4

what Shannon says, but our --5

THE COURT:  Only if it includes an adequate base on6

its data points of control studies.7

THE WITNESS:  Yes, your Honor.8

THE COURT:  Because no matter how desirous you may9

be, how ever much of a compulsion you feel that you have to10

have to move from publicly-traded minority interests to non-11

publicly traded control interests, just because you want to12

get there doesn't mean you can get there.  Desire is not going13

to translate itself into a detailed road map because it may14

require one of these unreasoning leaps of faith.15

So unless you have within your database empirical16

studies of the disposition of controlling interests, then you17

can't use these pre-IPO studies, and then the question is how18

-- how many pre-IPO studies are there of controlled positions,19

is the database adequate enough to justify drawing these20

inferences.  I mean, that's really the question on the floor.21

THE WITNESS:  Your Honor, it's the inverse of that,22

if I might explain this?23

THE COURT:  Okay.24

THE WITNESS:  You'll note that the difference25
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between schedule 10 where we start with a freely-traded1

minority position because we go to the public stock market and2

say, "What are those stocks, what are those equities selling3

for?  So we have to get a way -- there has to be a way just to4

imagine a logical --5

THE COURT:  You'd like to be able to get a way.  It6

doesn't have to be anything.  There's no necessity --7

THE WITNESS:  Well, then we can't --8

THE COURT:  -- of a causal analysis between one9

phenomena and another phenomena.  You cannot move from apples10

to oranges, to use your terminology, just because you have a11

strong desire to do that, just because you want to try to12

construct that market doesn't mean it is possible.13

THE WITNESS:  Your Honor --14

THE COURT:  It doesn't mean it's highly probable. 15

It just means that you're trying to drive from one set of data16

to another set of data, and you have to demonstrate the17

adequacy of the causal inferences that you draw, which is the18

entire point of this inquiry, not because you have to, only19

because you can, and you can do that with a high degree of20

replication of the data over periods of time. 21

That's the concern, and if you think you've22

satisfied that causal linkage, if you can show how we can go23

through this warp from publicly-traded minority interests in24

large markets to control positions in privately-held25
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companies, and you can do that in a way that engenders1

confidence in that analysis, that it's a reliable technique,2

then you'll persuade us, but you can't get there by assuming3

the conclusion, "If I have to get there, therefore, my4

conclusion is X."  That doesn't follow logically.5

THE WITNESS:  Your Honor, that's not what I stated.6

 What I stated was if I'm going to issue my opinion at a level7

of value that is a hundred percent undivided control position8

on a closely-held basis, then I'm not able to state that9

opinion unless if I'm using schedule 10, the guideline company10

valuation method, if I can't get from a level of value that is11

freely-traded minority to what I'm stating my opinion of value12

at in terms of level of value, which is control closely held,13

right, then I can't give the opinion, and in this case we used14

accepted methodologies --15

THE COURT:  Okay.  So then you may not be able to16

give that opinion.17

THE WITNESS:  But I did give that opinion based on -18

-19

THE COURT:  Well, then it may not be supportable.20

THE WITNESS:  It is supportable, your Honor, in all21

the literature, in the actual marketplace itself.  These22

studies are widely accepted.  They're widely used in the23

investment marketplace in terms of empirical data.  The24

methodology is authoritative.  It has been accepted for years.25
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Obviously, there's constant discussion and debate1

about it, as there is with all the methodology in the finance2

markets, but what I went for is to try to get an indication3

from freely-traded minority interests, and to go from there to4

a statement of an opinion of value on a closely held control5

position, and to use that I used accepted empirical data6

studies, accepted methodology, you know, and did this in a way7

that reflects what the investment market would be doing to8

arrive at this.9

THE COURT:  I hear A and I hear Z.  I'm looking at10

steps C through Y.  I want to know how you get to11

incrementally step by step so I can see this process unfold.12

Now, you say you've applied all of the relevant13

methodologies and all of the relevant empirical data so that14

if I were to chart out this analysis, I would see link by link15

by link from the first premise to the conclusion, and that16

you've already done that.  You've established each and every17

one of the linkages consistent with the widely accepted18

methodologies used by the Appraisal Institute and its19

certified members, and since we're looking for where is that20

methodology spelled out, and every time we open up Shannon21

Pratt and we see one of his flags -- his cautionary flags, you22

say, "Well, I used the right stuff," and I think Ms. Wheeler,23

through her questioning says, "Well, I'm not sure you're using24

the right stuff because I can't find it.  I can't find it in25
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Pratt.  I can't find the methodologies being spelled1

incrementally, step by step," and maybe exists, but the2

question is have you set it forth in perspicuous manner so3

that the uninitiated like us can follow along step by step,4

and if you keep building into your premises the conclusions5

that you need to draw, then we call that begging the question.6

So unless you can show the intermediate linkages7

step by step, we can't accept your certified opinion, and for8

you to reiterate that, "I've done it the right way" is self-9

congratulatory, but it doesn't serve as a substitute for the10

exposition of how you move step by step from data on publicly-11

traded health care companies to determinations of value of a12

control interest in a privately-held health care company, and13

even though you want to get there, you need to get there, the14

question is is the road built or are we still wandering15

through the woods hacking our way through because we got to16

get there?  And that may be too lurid a portrayal, but that's17

the sense I have.  This is like a, you know, the bankruptcy18

equivalent of survival.  You got to hack your way through from19

one destination to get to the end, and you have sharp20

machetes, but I don't see the trees coming down.21

Go ahead, Ms. Wheeler.  Why don't you help him cut22

down each tree on the way.23

BY MS. WHEELER: 24

Q. Mr. Cimasi, you ultimately came up with a 30 percent lack25
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of marketability discount, correct?1

(Pause in proceedings)2

A. Please let me just check this if I might.3

Q. And I'm just referring to your discounted cash flow4

method in your guideline company valuation method.5

A. For those two methods that relied on data from freely-6

traded minority equity interests in the public stock market,7

we applied a discount for lack of marketability utilizing the8

studies that are set forth in chapter 5 in my report, you9

know, and if you look, for instance, on schedule 10 and go to10

line 29, that level of value, that's the indicated value of11

the equity before its been adjusted to the level of value that12

I stated my opinion at. 13

So that's stated at a freely-traded minority position,14

minority level of value, and then your Honor, to get from that15

freely-traded minority level of value as is set forth in16

Shannon Pratt's book, and as set forth in chapter 5 of my17

report, we looked at the same studies that he did.  We18

considered, and I might ask you to turn to page -- section 519

of the report, page 14 of 28, and as I read into the record or20

testified here either -- I think it was yesterday, you know,21

we reviewed the restricted stock studies, the pre-IPO studies,22

and the Merger Stat Review studies as a starting point of23

considering the level of a discount --24

THE COURT:  You looked at the restricted stock,25
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looked at the pre-IPO, and what was the third category?1

THE WITNESS:  And the Merger Stat Review.2

THE COURT:  Okay.3

THE WITNESS:  This is on page 14 of 28, your Honor.4

THE COURT:  Okay.5

THE WITNESS:  And prior to that we go through each6

of these studies, and again, if you can keep your finger in7

schedule 10, you'll see that we started at a level of value on8

line 29, which was a freely-traded minority interest, and to9

be able to state our opinion at the level of value that was on10

a control closely-held, you know, we had to apply certain11

adjustments, and going back now to page 14 of 28, we say we've12

reviewed those studies as a starting point, and then other13

factors specific to the subject entity were also considered in14

determining the discount for lack of marketability, including15

that there wasn't any prospect of a IPO, public offering, no16

great probability that that would be offered, that the subject17

entity was considered -- had a control level of value.  That's18

what we're trying to get to.  That's our target is to state an19

opinion and a control level, you know, that is closely held,20

right, that the financial performance of the subject entity21

compared to the industry as a whole, and that the22

transactional marketplace for home health entities as the23

valuation date. 24

We took all those into consideration, and then based25
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upon our review of the empirical studies that have been1

analyzed that quantify discounts for lack of marketability and2

the existing subject entity's specific conditions as mentioned3

related to the subject interest as reasonable to conclude that4

a discount for lack of marketability of 30 percent should be5

applied to the indicated value results of the discounted net6

cash flow in guideline company valuation methods as set forth7

in this report to adjust.  You know, this is the level from8

freely-traded to closely-held.  So that's the adjustment that9

takes it from the level of value that's freely traded, which10

is what we relied in all those transactions in a freely-traded11

marketplace to a level of value that's closely held, and then,12

your Honor --13

THE COURT:  And that's your road map?14

THE WITNESS:  I beg your pardon?15

THE COURT:  That's your road map?16

THE WITNESS:  Yes, your Honor.  To my meaning of the17

word, yes.18

THE COURT:  Okay.19

BY MS. WHEELER: 20

Q. So Mr. Cimasi, the answer to my question, which was21

whether or not you came up with a 30 percent lack of22

marketability discount for the discounted cash flow and23

guideline company valuation method is yes, you came up with 3024

percent?25
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A. For those two methods, yes.1

Q. And when you came up with that number, Mr. Cimasi, I2

assume that you wanted to avoid any double dipping.  Is that3

fair?4

A. I'm not sure I understand what you mean by the term, but5

we don't like to do double dipping.6

Q. Okay.  My recollection, Mr. Cimasi, is that yesterday you7

testified that one of the reasons you used a control premium8

number that was lower than the number set forth in some of the9

studies was because you had already factored a control10

premium, in essence, into your analysis by using the one-11

third, two-third weighting.  Is that fair?12

A. In part.  Counselor, I'm sorry.  We've moved now to the13

control premium now?  We're off the discount for lack of14

marketability?15

Q. For now, yes.16

A. I'm sorry.  I couldn't follow you, counselor.  I didn't17

know what we were talking about.18

So the double dipping comment that I made or testimony19

was as relates to that we had considered elements of control20

in the adjustment of the historical operating performance, as21

well as the historical financial condition of the subject22

entity in this one-third, two-third consideration; one-third23

to the subject entity and two-thirds to the market, and so we24

didn't want to then use the high end of the range in terms of25
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adding the control premium that would in effect be double1

dipping if -- I mean, that's not a technical term, but to the2

extent that everyone and the Court understands that.3

Q. Taking a look at page 14 of 28 of section 5 in your4

report, you list a number of other factors aside from these5

empirical studies that you relied on in coming up with that 306

percent number, correct?7

A. Counselor, are we back to the discount for lack of8

marketability?9

Q. We are back to the discount for lack of marketability.10

A. Yes.  I just read this to the Court.  Those are the four11

factors amongst the things that we considered.12

Q. Okay.  And the third factor is the financial performance13

of Addus compared to that of the industry as a whole, correct?14

A. Yes.  That's what it states.15

Q. That factor plays into your analysis elsewhere in this16

report, doesn't it?17

A. The benchmarking, as I testified earlier, is something18

that we keep in mind in a number of areas in our analysis,19

yes.20

Q. Well, you took into consideration the financial21

performance of Addus when you developed the specific risk22

discount, correct?23

A. Yes.24

Q. And the fourth factor listed here on page 14 of 28, the25
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transactional marketplace for home health entities as of the1

valuation date, you considered that factor as well in your2

determination of the discount rate, correct?3

A. Of the discount for lack of marketability, yes.4

Q. No.  I'm sorry, Mr. Cimasi.  I'm referring to the5

discount rate/cost of equity.6

A. I'm certain that we kept that in mind.  Is there a7

reference into my report that I can see that, counselor?8

THE COURT:  This is the fourth factor on what page9

and what section under which schedule, and under what column?10

MS. WHEELER:  Taking a look at table 5-8, your11

Honor, which is on page 18 --12

THE COURT:  Table 5-8, yes.13

MS. WHEELER:  18 of 28.14

THE COURT:  Okay.15

Q. And I'm going to direct your attention to section16

5.12.5.3 under the subheading, "Market/competition risk."17

A. Yes.18

Q. Is there any overlap between that component in your risk19

assessment table with the financial performance of Addus --20

I'm sorry -- the transactional marketplace factor that you21

considered in coming up with your lack of marketability22

discount?23

A. Not to any significant or material degree.  This has to24

do with market competition risk, not the transactional25
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marketplace.  The transactional marketplace would be, for1

instance, when the Arab oil embargo hit and prime rate went up2

to 20 something percent during stagflation, the worst days of3

stagflation, and it was almost impossible to do any4

transactions during that period of time.  It also referred to5

right after the issuance of the, you know, Office of Inspector6

General report, you know, that was issued in 1992, the so-7

called Thorton (ph.) Letter, that had a dramatic impact across8

the health care transactional market for any time where there9

were physicians in ownership that were also on the staff of10

hospitals.  So that's what we're referring to is there is11

looking at those types of things for a transactional12

marketplace.13

In 5.12.5.3, the market competition risk has to do with,14

you know, the -- as stated there, you know, that you had a15

small number of public companies that wa controlling 1716

percent of the market at that time.17

THE COURT:  Wait.  I'm trying to understand. 18

There's this transactional marketplace, and there you're19

talking about perturbations of the magnitude of an oil embargo20

and the release of an Inspector General report, and that's21

going to have some fairly immediate, perhaps deep --22

THE WITNESS:  Your Honor, the --23

THE COURT:  -- perhaps transitional or long-term24

changes, and you're comparing that kind of transactional25
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market risk with the kind of plain vanilla market risk due to1

competition in industry?2

THE WITNESS:  No, your Honor.  Just the opposite.  I3

was telling -- I testified to counselor that we didn't, that4

there's a distinction between those two things. 5

On page 14, the transactional market, we take that6

into consideration for things like stagflation, that there was7

no money to be borrowed and it's tough to do transactions if8

you can't borrow money, so the absence of capital -- readily9

available capital hurts the transactional market, and then in10

1992 and 1993 the Thorton Letter, the so-called Thorton Letter11

came down that said that the payment of any consideration in12

excess of the fair market value of tangible assets was suspect13

under fraud and abuse laws, and overnight it dampened the14

entire market for these types of transactions because they in15

essence said that if you pay intangible assets in these16

acquisitions, that you're suspect under violating fraud and17

abuse in terms of Medicare and Medicaid, CHAMPAS, and Tricare18

(ph.) payments.19

So these are -- these are just examples of the type20

of events that you should consider in looking at the21

transactional marketplace to say is it -- you know, how does22

this impact on being able to sell your business?23

THE COURT:  Okay.  So you've got two different24

subsets here?25
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THE WITNESS:  Yes, your Honor.1

THE COURT:  You have the absence of an ability to2

borrow for whatever reasons caused that, and then you have a3

different magnitude of disorder arising from pronouncements by4

regulators that they're going to hone in on certain kinds of5

practices.6

THE WITNESS:  Those are just some examples, your7

Honor, of things that you'd want to be aware of in the8

transactional marketplace risk to see whether or not you'd be9

able to sell your company.10

THE COURT:  Okay.  And then what is that compared11

to?12

THE WITNESS:  Well, counsel asked me if there was13

overlap between that and the discussion on page 18, "Market14

competition risk," you know, in 5.12.5.3 on page 18 of 28.15

THE COURT:  Okay.  And you're saying that's a16

different animal?17

THE WITNESS:  That's different.  That has to do with18

the -- the aggregation of large players in the market, you19

know, that have lots of leverage in the marketplace, you know,20

and the ability to squeeze out small players that don't have21

that kind of leverage in the contracting marketplace, on the22

supply side, and we usually use a model called "Michael23

Porter's Five Forces of Competition."  Porter is the prize-24

winning economist from Harvard, who takes a look at those25
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types of factors.1

THE COURT:  But you're just running these words2

together.  The Michael Porter?3

THE WITNESS:  Yes, your Honor.  He's one of the most4

distinguished --5

THE COURT:  Okay.  All right.  So --6

THE WITNESS:  -- economists in the field of7

competition.8

THE COURT:  So he's got the Cimasi honorary degree.9

 Michael -- I didn't hear the phrase, the Michael Porter10

something, something, something.11

THE WITNESS:  Your Honor, "Five Forces of12

Competition."13

THE COURT:  Oh, "Five Forces of Competition."  Okay.14

THE WITNESS:  It's a model --15

THE COURT:  All right.  Okay.16

THE WITNESS:  -- that Michael Porter developed years17

ago that's widely taught in graduate business schools.18

THE COURT:  Okay.  All right.  So this model has19

what analytical prowess?  What's it good for as a useful tool20

of analysis?21

THE WITNESS:  It leads you through the process of22

looking at the risk, for instance, of -- that come from23

suppliers in the market, you know, what's the risk that you24

won't be able to buy supplies?  Many providers were hurt when25
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big systems formed which are called "group purchasing1

organizations" and squeezed them out on the supply side of2

business, and it also tells you that you get competition from3

other market entrants, you know, that are going to leverage4

themselves together to have, you know, bigger clout that they5

can go to a managed care company and get a better deal because6

they're in a lot of markets rather than just one market.7

It tells you to look at competition from technology.8

 If what you're selling in terms of home health services, you9

know, is yesterday's model and there's a better mousetrap out10

there, you have a significant competitive threat because of11

technology.12

So there's five different ones that he looks at, and13

--14

THE COURT:  Okay.  And these all come under the15

rubric, "Market competition risk?"16

THE WITNESS:  Yes, your Honor.17

THE COURT:  Different from transactional market18

risk, which are these extraordinary events?19

THE WITNESS:  Yes, your Honor.20

THE COURT:  All right.  Okay.21

Is that the distinction you see in these papers, Ms.22

Wheeler?23

MS. WHEELER:  I see it now, your Honor.24

THE COURT:  Okay.25
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BY MS. WHEELER: 1

Q. Mr. Cimasi, I'd like to shift gears a little bit on you.2

 If you could take --3

THE COURT:  You have about five minutes to shift4

gears before I collapse.5

MS. WHEELER:  We could take a break now.  I'm6

shifting gears, so --7

THE COURT:  All right.  When did we start this, at8

1:30 or much later?9

MS. WHEELER:  No.  I think it was right before 1:30.10

THE COURT:  All right.  Well, I guess we can't do11

many more than 90-minute intervals.12

I am very concerned about concluding this in time so13

that Mr. Cimasi can take the plane out, and you're still at14

least two hours from the conclusion, right?15

MS. WHEELER:  I don't know if I'm two hours, but I'm16

hesitant to make any true predictions, your Honor.17

THE COURT:  Well, we just use the multiple. 18

Whatever you say, we double it.  It's the Strub rule.  If I19

ask him on Wednesday how long it's going to take on Thursday,20

he takes -- he says two hours and it takes six.  So the same21

rules ought to apply. 22

I'm kind of hitting the law of diminishing returns.23

 I've heard him testify.  I've read the report.  I hear your24

concerns.  I understand your efforts to raise some questions25
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about whether or not his analyses are consistent with the1

observations and discussion in some of the treatises that he2

uses, but I don't want to preclude you from putting on your3

record.  It's just that my ability to continue to assimilate4

this information going back and forth between schedules and5

back and forth between concepts is getting eroded, but I'll6

just drink some coffee, take a deep breath of air, and I'll7

come back readily refreshed.  All right.8

(Off the record/On the record)9

MS. WHEELER:  Thank you, your Honor.10

THE COURT:  We were last at page 89, and which11

schedule or exhibit are we on now?12

MS. WHEELER:  I'm going to go back to schedule 10,13

your Honor.  I've put Mr. Pratt's book away, so --14

THE COURT:  Okay.  Schedule 10.  There's a very dog-15

eared annotated schedule.  Okay.16

BY MS. WHEELER: 17

Q. Mr. Cimasi, I only have one question for you I think on18

schedule 10.  In calculating --19

THE COURT:  I like that commentary yesterday about20

dispersion versus observations.  You get extra points for21

that, Mr. Cimasi.22

THE WITNESS:  What commentary was that, doctor?23

THE COURT:  When you --24

THE WITNESS:  Your Honor.25



CIMASI - CROSS 185

THE COURT:  -- dipped into the statistical jingo and1

told me about the dispersions and observations.  It brought2

back happy days of graduate school.3

All right, Ms. Wheeler.  We're on schedule 10.4

Q. We're on schedule 10 and I'm looking at the section5

underneath "Statistical analysis," and with respect to6

calculating the means and the medians that we see in the7

section under "Statistical analysis," Mr. Cimasi, did you8

exclude any outliers or numbers that were more than one9

standard deviation away from the mean?10

(Pause in proceedings)11

A. In what part of section 10?  I'm sorry.12

Q. Looking at lines specifically 14, 15, and 16 where you13

came up with an arithmetic mean, a weighted mean, and a median14

for both the revenue multiple and the EBITDA multiple, and my15

question is when you came up with those numbers, and I'm16

assuming you came up with those numbers by doing the17

arithmetic or the calculations from columns K, L, M, and N,18

did you exclude any outliers?19

(Pause in proceedings)20

A. On schedule 10, again, I don't recall that we excluded21

them.  I'm looking at the narrative of the report on page 2222

and 23.23

THE COURT:  So the calculation is based upon these24

statistical analyses and these ratios for the 13 companies25
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under your company valuation method, guideline company1

valuation method, is that it?2

THE WITNESS:  Yes.  My recollection is, your Honor,3

that we did not exclude any of the items that would be in4

column M, in column K, that those were not excluded.  I mean,5

I'm looking at the report right now to try to remember that,6

being late in the day, but that's my recollection is that in7

this method we did not exclude that.8

THE COURT:  All right.9

THE WITNESS:  I think that the exclusion was on the10

next method, on the direct market comparable method.11

Q. Okay.  Before -- before we get to that, and that is where12

I'm going, Mr. Cimasi, but in column K, I notice in line 7 for13

Lincare Holdings they have a market value to investment14

capital ratio of 4.03.  Is that more one standard deviation15

away from the mean?16

THE COURT:  Which line are we on?  I'm sorry.17

MS. WHEELER:  We're in --18

THE COURT:  Number 7?  So I'm at --19

MS. WHEELER:  Yes.  Line 7, column K.20

THE COURT:  And so I'm going down the column K until21

I hit 4.03?22

MS. WHEELER:  Exactly, your Honor.23

THE COURT:  And you're asking him whether this is24

inside or outside one deviation from the mean?25
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MS. WHEELER:  Correct, your Honor.1

THE COURT:  All right.2

A. I don't recall that we ran that for this particular3

method.4

Q. You can't tell by eyeballing it?5

A. Well, I'd have to go back and read the narrative too, but6

my recollection as I sit here today is that we did not do7

that, and instead what we did is that we applied a weighting8

column.  It's a different type of statistical technique.9

THE WITNESS:  Your Honor, can you hear me okay?10

THE COURT:  Yes.11

A. And you'll see column I.  We went ahead and accounted for12

the dispersion of that particular data point by according it a13

weight of consideration of only one, you know, the lowest14

weight of consideration, which is just a different type of15

technique for accounting for, you know, measures of16

dispersion.17

THE COURT:  So we might call it "spread?"18

THE WITNESS:  Yes, your Honor.  I guess that's19

another way to look at it.  How the data is dispersed over the20

range of the data.21

THE COURT:  Okay.22

THE WITNESS:  That's in contrast to what we did in23

the direct market comparable transactions method, where again,24

my recollection as I sit here today is that we --25



CIMASI - CROSS 188

THE COURT:  Well, is there any reason you shifted1

from one technique to another?2

THE WITNESS:  Your Honor, the -- the major reason3

that we made that determination is because we wanted to get as4

much as inference as we could from publicly-traded companies,5

and we set forth in Exhibit E what the nature of all these6

companies were, and so we wanted to include some influence of7

Lincare because --8

THE COURT:  You wanted to get as much what?9

THE WITNESS:  We wanted to get as much indication as10

we can from that method, and if you look to Exhibit E -- oh,11

excuse me, your Honor.  It's appendix E of the report.12

THE COURT:  Okay. 13

THE WITNESS:  You know, set forth what each of these14

companies was doing in terms of how they're, you know, similar15

to, you know, the subject entity, the types of services that16

they provide, and so wanted to put some influence from17

Lincare.  It was a big player that typical investors that18

would be investing in home care companies would certainly know19

about Lincare.  It was in the news all time, and so it might20

provide some useful indication of value.21

So that's the essential reason why we chose to use22

this technique in terms of addressing that.23

THE COURT:  Okay.  But if you have -- if you have24

one, two, three companies at 5 and four companies at 4, the25
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impact of Lincare is going to get pretty attenuated if it only1

has a weight of 1.  I mean, it's contribution to the aggregate2

is going to be modest by virtue of your weighting system,3

correct?4

THE WITNESS:  Yes.5

THE COURT:  All right.6

THE WITNESS:  If you look -- and again, Shannon7

Pratt addresses this on page 319 of his book about the -- in8

terms of indiscriminate, you know, use of averages and just9

taking things out.10

THE COURT:  And why do you limit the weighting11

between 1 and 5?12

THE WITNESS:  Just to reflect some sort of a metric.13

 I mean, it could have been 1 to 10.  It wouldn't have made a14

big difference, just for you to use different nominal numbers15

in doing that, but 1 to 5 allows you to reflect some sort of a16

dispersion as to, you know, what our informed view as how17

typical investors might consider, you know, these particular18

kind of companies in comparison to the subject entity.  It's19

nothing more or less than that, I don't know.20

THE COURT:  And you assign weights based upon your21

business judgment?22

THE WITNESS:  Well, based upon the examination of23

the companies as to their revenue size, scope of services, you24

know, the type of company they are.25
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THE COURT:  Okay.  And we discussed that the other1

day?2

THE WITNESS:  Yes.  We went over that in detail as3

to that process.4

THE COURT:  Okay.  Go ahead.5

THE WITNESS:  On schedule 11, however, that's I6

think what counselor was talking about with Lincare that we --7

my recollection is that we excluded that, and I'll find that8

counselor, if you'd like me to do that.9

THE COURT:  You're trying to determine whether you10

kicked out Lincare at all?11

THE WITNESS:  Yes, and your Honor, on section 5 of12

the report on page --13

(Pause in proceedings)14

THE WITNESS:  I apologize.  Just one second, please.15

This would be page 25, your Honor, and if you look16

at the top paragraph on page 25, the last sentence, "The17

valuator excluded all valuation multiples that were outside of18

two standard deviations from the mean of all price to revenue19

valuation multiples.  Accordingly, the acquisition of United20

Medical, Inc. by Lincare Holdings, Inc. where it had a price21

to revenue multiple of 1.99, and exceeded two standard22

deviations of the mean of the price to revenue multiples of23

transactions considered, were excluded from the statistical24

analysis performed by the valuator."25
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THE COURT:  So which did you kick out, United1

Medical and which one else?2

THE WITNESS:  It was Lincare Holdings --3

THE COURT:  Okay.4

THE WITNESS:  -- purchase of United Medical, Inc.,5

your Honor, and that, if you look to schedule 11, you'll6

notice that that would be row 1 where the target company was7

United Medical, Inc., and Lincare Holding, Inc. -- Lincare8

Holdings, Inc. was the purchasing entity.9

THE COURT:  Okay.  So those were excluded from your10

medians, means, and weighted means?11

THE WITNESS:  Yes.  Just that one transaction12

apparently, your Honor.13

THE COURT:  Okay.  But why do you use inside or14

outside two standard deviations for one analysis and within15

one standard deviation for the other and move from percentages16

to weights?  Is there something internally generated here17

under these valuation methods that would have a shift back and18

forth between one and two standard deviations?19

THE WITNESS:  Your Honor, it's in part looking at20

the number of data points that you have, and when you have a21

very small number of data points, which we have here, you22

know, we looked and looked, and the only transactions that we23

could use that we could get reliable data on, and that's24

always the problem, as your Honor mentioned, you know, in25
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contrast to Canada where they actually have to record business1

purchases like real estate up there.2

THE COURT:  Okay.  But I mean, one data set was 133

plus 2 and then you knocked out 7.  I mean, I don't know why4

your statistical methods would change when we're both in a5

range under 15.6

So it's not the size of the sample or the universe7

of data.8

THE WITNESS:  Well, your Honor, even if we would9

have gone one standard deviation, you know, from the mean,10

that transaction would still have been thrown out.  It was in11

excess of that, and so --12

THE COURT:  That wasn't my question.  The question13

is why do you sometimes pick one standard deviation and14

another time pick two?15

THE WITNESS:  It depends on the size of the data16

sample, your Honor, and --17

THE COURT:  But both data samples were comparable.18

THE WITNESS:  Well, the guideline publicly-traded19

companies in terms of the companies had 13, but the number of20

transactions of those minority freely-traded equity interests21

are much more than 13, your Honor.  Those stocks are freely22

traded.  There's a huge market in those stocks --23

THE COURT:  Okay.24

THE WITNESS:  -- because they're publicly traded.25
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THE COURT:  And then when you go to the private1

companies -- the mix of public companies and private2

companies?3

THE WITNESS:  This schedule 11 is essentially the4

acquisition of private companies, your Honor, and we only had5

11.6

THE COURT:  And those are -- and presumably those7

are one-time events, right?8

THE WITNESS:  To my knowledge, yes.  This was --9

they acquired these companies. 10

THE COURT:  Okay.11

THE WITNESS:  That's not to say that the same12

company might have then been sold later on and reacquired by13

someone else.14

THE COURT:  Fine.  But that's what the justification15

is for using different techniques?16

THE WITNESS:  It -- in all honesty, your Honor, I17

decided to do that because of the size of the data sample, and18

I didn't want to exclude any more of these transactions than19

were necessary.  You know, I thought that it was important to20

exclude something that was two standard deviations from the21

mean.  It's a judgment call as to whether the --22

THE COURT:  I'm just trying to understand if your23

use of techniques is consistent.24

THE WITNESS:  I believe it is consistent based on,25
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you know, the size of the data sample that underlies the, you1

know, statistical analysis.2

THE COURT:  Okay.  But then when I go look at these3

tables or schedules, and I'm counting them on my fingers and4

toes, at first blush they don't appear to be very different in5

size.6

THE WITNESS:  Your Honor, keep in mind that the7

guideline company method are publicly-traded stocks, and so8

there's lots of transactions of those minority freely-traded9

stocks that's inherent in what, you know, that price is, so10

the market finds its level and these things are freely traded.11

THE COURT:  Go ahead, Ms. Wheeler.12

So we've eliminated two of these companies for13

purposes of calculating your statistical analysis the variable14

MVIC divided by revenue.15

THE WITNESS:  My recollection, your Honor, is that16

we just eliminated the one.  I could be wrong.  If you go back17

to --18

THE COURT:  I thought you said both American Home19

Patient and Lincare.  Was that --20

THE WITNESS:  If you back to section 5 --21

THE COURT:  Did I misunderstand your testimony?22

MS. WHEELER:  Your Honor, I think the confusion may23

be because the outliers in both schedule 10 and schedule 1124

both involve Lincare.25
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THE COURT:  Okay.1

MS. WHEELER:  My understanding of his testimony --2

BY MS. WHEELER: 3

Q. Mr. Cimasi, please correct me if I'm wrong, is that on4

schedule 10 you did not eliminate any outliers and on schedule5

11 you eliminated one outlier?6

A. Yes.  As I testified, on schedule 10 we used a different7

statistical technique.  We weighted all of those on a scale of8

1 to 5.  In this case, we only had, you know, in schedule 119

these were privately-held transactions, and there was only 1110

of them, and I think if you turn to, you know, page 25 of 2811

in section 5, your Honor, you'll see that accordingly -- this12

is the bottom of the first paragraph you'll see, "The mean of13

all price to revenue valuation multiples" or "The valuator14

excluded all valuation multiples that were outside two15

standard deviations from the mean of all price to revenue16

valuation multiples.  Accordingly, the acquisition of United17

Medical, Inc. by Lincare Holdings, Inc., which had a P/E -- a18

price to revenue multiple of 1.99," and that's schedule 11,19

line 1, "and exceeded two standard deviations of the mean of20

the price to revenue multiples of transactions considered were21

--22

THE COURT:  Okay.  I just heard the two companies,23

and what you 're telling me is one is the target and one is24

the acquirer?25
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THE WITNESS:  Yes, your Honor.1

THE COURT:  Okay.  All right.  I thought we were2

talking about two different companies, but thank you.  I stand3

corrected, and Ms. Wheeler got it right the first time.4

MR. EARLY:  For the record, your Honor, that's been5

my experience for years.6

THE COURT:  That's why you can look forward to your7

retirement knowing that the tradition of Foley, Lardner8

continues in good hands.9

BY MS. WHEELER: 10

Q. Mr. Cimasi, I understand that you performed this11

weighting analysis in schedule 10.  In your statistical12

analysis, still on schedule 10, the ultimate multiples you13

chose, and I'm looking at line 21 of .32 for the revenue14

multiple and 7.56 for the EBITDA multiple.  Those are based --15

THE COURT:  I'm sorry.  Which schedule are we on?16

MS. WHEELER:  Schedule 10, your Honor.17

THE COURT:  Okay.  All right.  I was on 11.  All18

right.  So I go to schedule 10.19

MS. WHEELER:  Line 21.20

THE COURT:  Okay.21

Q. Line 21 reflects the --22

THE COURT:  And I read across.  Okay.  Under23

"MVIC/revenue" 21 is .32 and I move over to "MVIC divided by24

EBITDA, and that's 7.56. 25
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Q. Mr. --1

THE COURT:  Right?  That's what we're contrasting?2

MS. WHEELER:  Yes, your Honor.3

THE WITNESS:  Your Honor, the percentile value4

multiple ratio, what we're saying is that the subject entity5

comes in, you know, as set forth in footnote 2, at the lowest6

half of the first percentile of the selected market value7

invested capital to revenue ratios, and we state there that,8

"Both the subject entities actual 2001 operating margin of a9

negative 1.95, as well as the normalized profit margin of .63,10

that's where we --11

THE COURT:  What's the percentile that you're using,12

1 percent?13

THE WITNESS:  No, your Honor.  The lowest half of14

the first percentile.15

THE COURT:  Lowest half of the first percentile. 16

Okay.17

THE WITNESS:  Yes.  Because it was below the range,18

as we stated there in footnote 2, your Honor --19

THE COURT:  Okay.20

THE WITNESS:  -- you know, we selected the lowest21

half.22

THE COURT:  Okay.  I hear you.  Thank you.23

THE WITNESS:  And as I testified yesterday, you24

know, that was because it was below the range, both the --25
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both the 2001 actual operating margin, as well as at1

normalized operating margin where we combined 2001, 2000, and2

1999 to reflect adjustments that were made in 2001 that were3

because of things that happened in prior periods.4

So in that case, you know, the best measure of where5

that would come in would be at the lowest bottom or the lowest6

half of the first percentile.7

In contrast, if you go over now under the market8

value of invested capital to EBITDA, and that's row 21, your9

Honor, right in the middle of page, you'll see that what we10

came up with is a multiple of 7.56, and that is the 14.211

percentile, you know, of the market value of invested capital12

to EBITDA, and the subject entity's three-year weighted13

operating margin of 6.3 was the 14.20 percentile of the14

selected company three-year weighted average margin, and your15

Honor, as we talked about yesterday, if you go to schedule 9 -16

-17

THE COURT:  Mr. Cimasi, you're way away from the18

microphone, and I'm --19

THE WITNESS:  I'm sorry, your Honor.20

THE COURT:  I can't hear anything you said in the21

last three minutes.22

THE WITNESS:  I apologize.  It's just my back --23

THE COURT:  I appreciate that, and I'd like you to24

be able to get out of here as quickly as you can.25
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THE WITNESS:  Let me -- is that better, your Honor?1

THE COURT:  Much better.2

THE WITNESS:  Thank you.  So if you -- if you flip3

the page back now, we show the workpaper as to how we arrived4

at those percentiles, and so you'll see that in line 13, you5

know, we come up with a 14.2 percentile, that that's where the6

.63 comes in based on those weighted averages, and we used the7

weighted average of the public companies for these three years8

because we'd used the weighted average of the subject company9

for those three years. 10

So we did the research and we came up with what that11

would be for all three of these years so that we could sort of12

match apples to apples and put it on a percentile point.13

THE COURT:  Okay.14

BY MS. WHEELER: 15

Q. Mr. Cimasi, taking a look at schedule 9, and specifically16

table B, which I think you were referencing to.  For the17

operating margin for 1999, Addus is right in the middle, is it18

not?19

A. On line 32?  No.  Actually it's at the 14.2 percentile.20

Q. I'm looking at just 1999, column C.21

A. Oh, column C?  I haven't calculated a median for that, so22

I would be speculating as to whether it's right in the middle.23

 I assume that you mean "right in the middle" to be a median?24

Q. Yes.  My calculations would put Addus sixth on the list25
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of 14 companies in column C.  Is that fair?1

A. I'll take your word for it, counselor.2

Q. And for 2000, for column B, I put Addus seventh on the3

list of 14.4

A. Again, I will take your -- your representation on that,5

counselor.6

Q. Okay.  Well, let's take a look at D, which is your7

weighted average, and you've testified that Addus was below8

the range of the weighted average, correct?9

A. What schedule are we on now?10

Q. I'm still on schedule 9, table B.11

A. Right.  The .63, you know, is, you know, the 14.212

percentile of the data that's up above.13

Q. Okay.  So it's not the worst, but it hits the 14.214

percentile?15

A. Sure.  If you had like a thermometer with a hundred16

degrees on it, you know, and you took these three-year17

averages the same way we did for the subject company and then18

try to say which degree does it land in, you know, it would19

come in at 14.2 degrees.  That's the tick and stick where it20

would land in terms of the percentile.21

Q. Okay.22

THE COURT:  So that's a D minus or what?23

THE WITNESS:  I beg your pardon, your Honor?24

THE COURT:  Is that a D minus?25
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MS. WHEELER:  It might be an F plus.1

THE COURT:  F plus.2

Q. Mr. Cimasi, in jumping to schedule 10, in coming up with3

your MVIC to revenue multiple, you did not use the 14.24

percentile, did you?5

A. Yes, we did.  We used -- if you look at footnote 3 --6

Q. I'm sorry.  I'm looking at revenue, not EBITDA.7

A. No.  Because the 14.2 didn't have to do with that. 8

That's footnote 2.9

Q. Footnote 2 deals with revenue.  Footnote 3 deals with10

EBITDA, right?11

A. Yes, ma'am.12

Q. So let's just stick with footnote 2 and the revenue13

number.  You didn't use the 14.2 percentile, correct?14

A. No, because that's not where it landed for EBITDA.15

Q. I'm sorry.  I'm not -- I'm not talking about EBITDA.  I'm16

talking about revenue, and on footnote 2 you say you came up17

with a revenue multiple because both the subject entity's18

actual 2001 operating margin and the normalized operating19

margin was below the range of guideline company's 200120

operating margins, and that's what we just established looking21

at schedule 9, table B, right?22

THE COURT:  You're drawing a link between table 9B,23

which is operating, and the revenue column, which is column E,24

net revenue on schedule 10?25
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MS. WHEELER:  Oh, no, your Honor.  I'm looking at1

the -- when I say "revenue multiple," I'm referring to the2

MVIC revenue, not the net revenue column.3

THE COURT:  And that's -- is that column K?4

THE WITNESS:  It's column C, your Honor.5

MS. WHEELER:  In statistical analysis, so we're one6

-- we're in the middle of the page.7

THE WITNESS:  Row 21, your Honor.8

THE COURT:  Okay.9

THE WITNESS:  Column C.10

THE COURT:  Row 21, yes, C.  Okay.  And we're11

looking at which numbers, Ms. Wheeler?12

MS. WHEELER:  I'm looking at the number .32, which13

is in line 21.14

THE COURT:  Right.15

Q. Mr. Cimasi, that .32 is actually equal to the lowest16

number in column K, correct?17

A. Yes.  It would be because that would be the lowest18

percentile, and so we came in at the midpoint of the lowest19

percentile, which is .32.20

Q. Okay.  So that was my previous question.  You didn't use21

the 14.2 percentile.  You used the low percentile.22

A. We used, as stated, the lowest one-half of the first23

percentile for the market value invested capital to revenue. 24

The 14.2 is how we arrive at the 7.56 percent in column G on25
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row 21, which is the market value of invested capital to1

EBITDA.2

Q. Well, my point, Mr. Cimasi, is that for footnotes 2 and3

footnotes 3 suggest to me that you came up with different4

percentiles based on table B of schedule 9.5

(Pause in proceedings)6

A. Okay.7

THE COURT:  And so the question is what justifies8

the difference?9

MS. WHEELER:  Yes, your Honor.10

A. Again, we're looking at revenue, you know, in terms of11

the footnote 3 is what we're looking at EBITDA.  All right? 12

And so , as it's stated there, we took the three-year weighted13

operating margin of .63.  You'll see that in column D, row 3214

of schedule 9.  All right?  And both that -- if you take that15

number, that .63 was at the 14.2 percentile of the selected16

company weighted operating margins.  So you see that on row17

33, column D.18

We just tried to place the .63 on -- in doing a19

percentile calculation in the spreadsheet, where does it drop20

in, you know, given the numbers up above, and it drops in at21

the 14.2 percentile.  We're just trying to find a place that's22

logical to say where is it in comparison to the others.23

THE COURT:  Okay.  So you're saying that you used24

the same data twice.  You had the 14.2 with respect to revenue25
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or to EBITDA?  I think it was with respect to revenue, wasn't1

it?2

THE WITNESS:  It's the market value of invested3

capital to EBITDA ratio, your Honor.4

THE COURT:  Okay.  And so --5

THE WITNESS:  You'll see that as a -- if you look at6

column F -- I'm sorry.  That's wrong.  Column G, row 21, 7.56.7

THE COURT:  Okay.  So if I'm trying to find your8

path of derivation, I'm going to look at D at line 32 on9

schedule 9 and it shows the correlation between .63 and the10

percentile ranking of 14.2?  That's in schedule 9, right?11

THE WITNESS:  It compares -- your Honor is correct.12

 It takes the .63 and it compares it to all those numbers up13

above in column D, and it says, you know, that .63, where does14

it drop in with those numbers, and it drops in at the 14.215

percentile, and that 14.2 percentile just happens to be 7.56.16

It's a simple calculation to determine what the 14.217

percentile is of those numbers in column D.  Okay.  We have18

all these numbers.  We divide it into a scale of a hundred,19

and where does our subject entity drop in, and it drops in for20

purposes of comparison, you know, at the 14.2 percentile, and21

that 14.2 percentile just happens to correspond with that22

multiple of 7.56.23

So the 7.56 is the 14.2 percentile of that range of24

data, your Honor.25
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(Pause in proceedings)1

BY MS. WHEELER: 2

Q. Mr. Cimasi, I'm going to shift gears on you yet again.  I3

want to talk a little bit about the synergistic acquisition4

premium. 5

Mr. Cimasi, I believe that you testified on Friday that6

there was no reason to perform a detailed analysis of a7

potential combination of Med and Addus because Med had a8

demonstrated track record of not achieving synergies in9

connection with business combinations.  Is that a fair10

statement?11

A. In part, yes, as well as of course, the insolvent12

position of Med and a sort of common sense assessment as to13

whether they would have had, you know, the wherewithal, and as14

I testified earlier, it's -- for us to arrive at, you know, at15

a opinion that they're synergistic or acquisition premium16

value related to a transaction, you have to first get over the17

threshold that says that the acquirer, because that accrues to18

and adheres to the acquirer, that the acquirer --19

THE COURT:  Okay.  So I'm not going to go pheasant20

hunting with this dog.  This dog don't hunt, right?21

THE WITNESS:  Yes.  Or as I said, your Honor, if22

wishes were horses, then beggars would ride. 23

THE COURT:  Okay.  But there's a kind of situational24

incapacity for Med D to close this transaction or25
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alternatively, to create some kind of complementary profile so1

that you can conclude that there's some synergistic2

combination, some value added by those two companies being3

merged, and you say that under these circumstances, you have4

to focus on the particular history of the acquirer, and that5

this acquirer in the past with respect to prior acquisitions,6

could never achieve that synergy?7

THE WITNESS:  And as well, your Honor, it's not so8

much that they couldn't have concluded the transaction.  That9

wasn't the biggest part of the issue.  The thing is if they10

caught -- the dog caught the car, what would it do with the11

car?  You know, the dog is chasing car, and so if they caught12

it, then it's a matter of what are they going to do with it,13

and based on their, you know, pretty astonishing track record14

of failure to be able to achieve any of the synergies through15

trying to distribute their software products, to try to build16

synergies in terms of marketing out there, and we listed a17

bunch of those, but it's more than that.  It is a capacity18

issue. 19

It's not so much just the historical track record,20

although that's very important, you know, again along with,21

you know, if we believe that, you know, that what can give us22

an indicator of the future is what's happened in the past, but23

more than that, would they have had sufficient capacity to do24

those things that would be required for them to be able to25
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realize, you know, those acquisition synergies and those1

acquisition, you know, premiums, and in our informed view2

there's just no question here that, you know, they neither had3

the capacity to do it, nor did they have a track record to4

lend any inference of the evidence of the record.5

THE COURT:  All it took was another two deals.6

THE WITNESS:  I beg your pardon.7

THE COURT:  All it took was another two deals, and8

they'd be -- to hit the critical mass and the thing would just9

take off.10

THE WITNESS:  Your Honor --11

THE COURT:  You're being a little --12

THE WITNESS:  -- the graveyard of --13

THE COURT:  You're being a little too shortsighted,14

and now they're, you know, 300, $400 million of other people's15

money and they'd be there.16

THE WITNESS:  I will accept your Honor's ultimate17

wisdom, of course, but the merger and acquisition landscape is18

littered with the corpses of firms that reached too far, and19

the best laid plans of --20

THE COURT:  Mice and men.21

THE WITNESS:  -- mice and men, and so that's the two22

things that we looked at here in our view that this -- there23

was no question.  They didn't -- to get into whether you even24

would have done any calculations, you know, you first have to25
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cross those first two thresholds.1

You have to say, you know, did they have the2

capacity here, and the companies clearly didn't because they3

were in essence insolvent, you know, in all terms of the word,4

and secondly, do they have a track record that shows that5

they'd ever be able to pull this off before, that they had the6

depth of management, that they had the -- you know, the7

required skills and marketing --8

THE COURT:  Okay.  I understand.  It reminds me of9

the movie I saw last night, "Julius Caesar," humiliates and10

conquers of all Gall, and yet he didn't have the foresight to11

recognize when he walked into the senate or approached it they12

were going to cut his heart out.  Wasn't that sad?  Such a13

gifted militarist.  Such an inspired leader, and as soon as he14

moved toward the senate, his buddies just sliced him up.15

So here's an acquirer who miscalculated his last16

acquisition, all of Rome.  It's important to keep this17

historical lessons in mind.  Unfortunately, the presentations18

are so marred with pornographic scenes.19

All right, Ms. Wheeler.20

BY MS. WHEELER: 21

Q. Mr. Cimasi, could you point to me in your report where22

you discuss the capacity of Med as opposed to the track record23

of Med to achieve these synergies?24

A. If you turn to section 6 of the report, we go through a25
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laundry list of the different type of attributes of1

synergistic and acquisition premium value that are typical,2

that one might find, and then we, you know, we say in section3

6.4 on page 3 of 4, that we reviewed the solvency, pardon me,4

analysis that was prepared by Brown & Brown, and looked for5

these synergies and relationships formed through Med6

acquisitions or strategic alliances in the form of those noted7

above, and the -- in looking at this and reviewing that8

report, you know, it was clear in that solvency analysis that,9

you know, in our view that they were insolvent, and that in10

essence they did not have the financial capacity to be able11

to, you know --12

THE COURT:  Well, if you can't do the deal, why do13

you ever get to a capacity analysis?  You either can afford it14

or you can't afford it.  I mean, you don't have to go over15

their track record.16

THE WITNESS:  Well, your Honor --17

THE COURT:  And a lot of the track record doesn't18

become visible until well after January 2nd of 2002, does it?19

When does Med D write off $200 million or so in good20

will or whatever it was for TLC?  That deal closes in November21

2001.  Mr. Steinberg?22

MR. STRUB:  Your Honor, they had written off over23

$200 million in good will in -- before the TLC deal closed. 24

So TLC was in addition to that good will write-off.25
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THE COURT:  Oh, so they wrote off $200 million from1

their prior acquisition?2

MR. STRUB:  Yes, your Honor.3

THE COURT:  And that's --4

MR. STRUB:  That's in the Brown & Brown report.5

THE COURT:  Okay.  But what -- I mean, the only --6

that would be Chartwell.  I mean, Trestle was a modest one. 7

RX was a modest one.  Where was the big deal where they had8

the big write-off?9

MR. STEINBERG:  There's about seven or eight of10

them.11

MR. STRUB:  Yes.  There are a whole list of them,12

your Honor, and of course, Mr. Steinberg is more fluent with13

the language in Med, but I know there was Primex (ph.), there14

was RX, there was a number of software companies.  There was15

Trestle.  There was -- there's a whole --16

THE COURT:  Okay, but --17

MR. STRUB:  There were some European --18

THE COURT:  -- all this is reflected in its year-end19

statement for 2001?20

MR. STRUB:  Yes, your Honor.21

THE COURT:  Okay.  All right.  So by the time it22

enters into this deal, if this fact was known or knowable to23

Mr. Magliochetti, he would have had to conclude that he was24

insolvent, and you say by virtue of the write-offs, that's the25
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-- the proof, as it were, of a incapacity, Mr. Cimasi?1

THE WITNESS:  As I state here, you know, both in2

section 2 and in section 6.3 of --3

THE COURT:  I don't see the relationship.  One can4

pay much too much for a company, and discover that there was5

fraud that hadn't been disclosed by the selling shareholders,6

but there was an ongoing audit by CMS that had not been7

disclosed.  There were all kinds of receivables that should8

have been disallowed and weren't. 9

So under those circumstances, you find out after the10

fact that you've been defrauded, and now you have to make the11

appropriate adjustments as a publicly-held company.  What has12

that got to do with whether you could have achieved synergies13

if you hadn't been defrauded?  I mean, I think those are two14

different things.15

THE WITNESS:  That's my testimony, your Honor. 16

These are two separate -- I have two separate thresholds, and17

without, you know, being silly about this, the fact is is that18

they may have been able to pull off another transaction.  You19

can always, regrettably find some fools that will put capital20

into doing this, and the Russians call that, and it's used in21

M and A circles, it's called a retreat forward.  You have22

companies that are wounded, and they -- they adopt a strategy23

that says, "If we can just keep on picking up additional24

companies and keep growing, then eventually we'll turn this25
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around," and so that's why I think this is a two threshold1

deal.2

The first is that, A, if they're insolvent, you3

know, that certainly speaks to their ability to --4

THE COURT:  So that's like trying to bring in5

Afghanistan into the Democratic world and then do Iraq?  Is6

that the kind of political --7

THE WITNESS:  A better analogy --8

THE COURT:  Isn't that a retreat forward twice?9

THE WITNESS:  A better analogy that has been10

recently in the Wall Street Journal and gotten a lot of press11

is the merger of K-Mart and Sears, both two wounded retailers12

trying to adopt to a Wal-Mart world, you know, and with great13

trepidation in the investment community is that whether14

combining those two --15

THE COURT:  And look how much money the arbitrageur16

made by getting control of K-Mart.  He took billions of17

dollars out.  So he was no fool.  I agree.  Everyone laughed18

when they heard about putting two companies together like19

this, and we figured, okay, how long is it going to take20

before we now have the joint filing of K-Mart and Sears21

because it still wasn't going to be enough to beat K-Mart -- I22

mean to beat Wal-Mart.23

Okay.  I understand that.  I prefer the Afghan/Iraq24

situation, but that may be too political for a federal25
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district judge sitting in a Republican county.1

THE WITNESS:  Yes, your Honor.  That shows my lack2

of political sophistication.3

THE COURT:  No.  It probably shows your diplomacy.4

Okay.  So, go ahead, Ms. Wheeler.5

BY MS. WHEELER: 6

Q. Mr. Cimasi, can you tell me where in section 6 of your7

report you discuss the insolvency of Med?8

A. If you look at section 6.4, we talk about the -- you9

know, that we read the expert report of Brown & Brown, and we10

also talked on the next page about the amount of the write-off11

of $201 million, the impairment write-offs that were part of12

that, and then the settlement for $50 million with Medicaid13

and TLC, that's which all led to that, and then back in14

section 2 of the report where we give a little bit of the15

history and background of Med Diversified. 16

We again mention on page -- this was -- excuse me just a17

second.  On the bottom of page 6 we refer to the R.J. Gold18

report that talks about the adjustments in excess of $1319

million, and --20

Q. I'm sorry, Mr. Cimasi, wouldn't that be referring to21

adjustments to Addus and not to Med?22

A. I'm sorry.  Just a second.23

You're correct.  I apologize.24

THE COURT:  You know, I'm sitting here and thinking,25
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Mr. Steinberg, the more I hear about this, the more I hear1

about the TLC and the other write-offs, the more I understand2

the peculiar animus of the Savitsky's.  It's finally beginning3

to come through to me.  Sorry about that.  It's your burden to4

help me understand it.  Now I begin to understand why they5

ripped off Med D for that magnitude.6

A. Counselor, you're correct.  I mis-spoke.  That R.J. Gold7

report referred to something else, so section 6 I mentioned8

the referral in several footnotes to the expert report of9

Brown & Brown, and again, it was, you know, our assessment10

that the -- their ability to be able to achieve -- you know,11

to have what it took to achieve this strategic synergies and12

acquisition premiums did not exist in Med at the date of the13

valuation, and in fact, the -- demonstrating or proving up the14

existence of a synergistic or acquisition premium depends not15

on the target company other than the items that we've listed16

here to see whether they could be -- certain things could be17

achieved.18

If you through the whole list on page --19

THE COURT:  All right.  I understood that testimony.20

 The company that has -- that's doing the acquiring has to21

have the capacity to realize this premium through its accuracy22

of working capital, its ability to dovetail the operations of23

these companies so that they're both profitable, but I guess24

the question is why take it out of Addus?  If they had been25
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someone that Addus was dealing with that had the management1

capacity and had the financing, and had locations and2

operations and markets similar to TLC, then there might have3

been an attribution of synergistic value to the shares of4

Addus.5

So you're simply saying that if you're the target6

and you enter into a misalliance, that's going to kick back on7

you, and so whatever value your company might have to a good8

operator is going to get washed out, and that therefore, that9

burden falls on Addus, the target?10

THE WITNESS:  No, your Honor.  My -- my testimony is11

the flip side of that.  My testimony is that the existence of12

a synergistic value or acquisition premium if in fact all13

those items that I list here on page 1 and 2 of section 6, you14

know, were to exist in terms of Addus or the deal with Addus,15

but to get to that it had to have no value -- economic value,16

no premium or acquisition --17

THE COURT:  It had to have what?18

THE WITNESS:  They have no acquisition premium or19

synergist value if the acquirer cannot achieve them, if the20

acquirer either because of the --21

THE COURT:  All right.  I understand that statement.22

 I'm still trying to understand why when you 're doing23

discounts, the discount comes out of Mr. Wright's back pocket,24

and you're simply saying, "Well, that's how it works."  If you25
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-- if we're trying to value the shares of the subject entity,1

as you call it, and it enters into a stock purchase agreement2

with a company that doesn't have the capacity to close and3

doesn't have the capacity to merge the companies in an4

economic sense to achieve a premium return on capital, then5

unfortunately, that discount has to be imposed upon the target6

company?  Because you're doing this as a discount, aren't you?7

THE WITNESS:  No, your Honor.  All we proved or8

spoke to in our opinion was the fact that there wasn't -- it9

wasn't a matter that we discounted anything.  We just spoke --10

THE COURT:  There was no -- you didn't add anything?11

THE WITNESS:  No.  We spoke to the fact that no12

acquisition premium or synergy existed.  I think it's13

important though to note one item in the bottom of page --14

THE COURT:  But this is all going to your valuation15

of the shares in Addus, and I'm trying to make sure that16

you're not walking across the street on me. 17

If everything has to do with what is the value of18

Addus, the whole point of this enterprise, then you're simply19

saying, "We're not penalizing Addus.  We're simply saying that20

you, Addus, can't claim a synergy value when your partner --21

THE WITNESS:  Now I understand.22

THE COURT:  -- is ineffective in performing?"23

THE WITNESS:  The light bulb just went off, your24

Honor.  I apologize.  I can explain it very quickly.25
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It all goes back to answering the primary question.1

Right at the very beginning of my testimony and the report of2

determining the standard of value, and that answers the3

question, "Value to whom?" and so fair market value says value4

to this hypothetical universe of typical buyers, sellers,5

owners, investors.  Acquisition in investment value,6

synergistic value, as I state in my report, answers a7

different "value to whom."  That says, "What is the value to a8

specific purchaser or a specific class of purchasers?"9

If your Honor had a side setback on his lot of 1510

feet and you knew you could add $100,000 in value to your home11

by putting up a $200,000 garage, it would add $300,000 worth12

of value.  You'd have a net of 100,000, but because you didn't13

own enough side setback they won't let you build it.  That14

empty lot next door would be typically of more interest to15

you, and you'd be willing to pay more money because there was16

a synergistic driver as to why you would want to buy or17

acquisition premium paid over a typical universe of18

purchasers.19

So in the case of us determining -- we were asked to20

determine whether or not there was any acquisition or21

investment value, synergistic value related to Addus, and by22

definition, your Honor, we then have to say, "Value to whom?"23

and "value to whom" in this case would have been value to Med24

Diversified as a specific purchaser.  So it's a very basic25
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definitional question here and the contrast between the1

definitions of "fair market value" and "value to whom" being2

the entire universe of investors in acquisition investment,3

synergistic value, which is value to a specific purchaser, and4

in the subject case would have been Med Diversified, and so to5

determine whether or not that synergistic --6

THE COURT:  But if you calculated fair market value7

and Med D was capable of performing, had the funds, and had8

the management capacity, wouldn't a synergistic value be added9

to your fair market value determination?10

THE WITNESS:  Not fair market value, your Honor. 11

THE COURT:  What would you call it?12

THE WITNESS:  The fair market value presumes this13

universe of typical --14

THE COURT:  Okay.  All right.15

THE WITNESS:  It would be added to -- it would be an16

acquisition for synergistic value.  It would explain to your17

Honor why they might have been willing to pay a higher price18

for something that had less value.  An example is that chain19

of hospitals in Kansas City, 14 hospitals for Health Midwest,20

you know, a huge premium -- acquisition premium was paid by21

HCA, Hospital Corporation of America, essentially because they22

got into a bidding war and wanted to block out their major23

publicly-traded competitor tenant, and so they paid a premium24

significantly in excess of fair market value for that25
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acquisition. 1

THE COURT:  Okay.2

THE WITNESS:  So it's very specific here, and it --3

it's a matter of definition that when we're talking about4

acquisition and synergistic --5

THE COURT:  Then I assume the FDC should have denied6

approval.  It seems to me some kind of anti-trust practice,7

but I guess the regulators don't care about that stuff8

anymore. 9

THE WITNESS:  It was --10

THE COURT:  Here you're paying a tremendous premium,11

burdening the shareholders or this premium for an12

uncompetitive purpose and the regulators say, "It's okay with13

us."  All right.  That's why you were using that illustration.14

THE WITNESS:  Your Honor, the --15

THE COURT:  To point out how effective the market is16

regulated by the regulators.17

THE WITNESS:  There is one exception, and I don't18

want to mis-speak here.  You look to the bottom of page 2 of 419

in section 6, and this is what's called public-market20

synergies, and it's a matter that if they -- if a publicly-21

traded company can go out and buy companies as we state here,22

that have valuation ratios lower than their own, in essence23

what they're doing is they're buying multiples.  They're --24

because they're publicly traded if they go out and buy a25
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company where the price to EBITDA is a lot lower than what1

they're trading in the marketplace, then what does in terms of2

their stock is that gives them a big boost and that, believe3

it or not, drives a lot of the acquisition market out there,4

where publicly-traded companies go out and buy up these small5

companies that --6

THE COURT:  Overpay for the companies, and that7

drives up the value of their shares?8

THE WITNESS:  Well, your Honor, the market is what9

the market is, and if the market is willing to pay those10

multiples in the publicly-traded stock market, then you know,11

rational -- the owners of that company will seize the company12

to increase shareholder value, which is what the great game of13

business is all about.14

THE COURT:  Okay.  More wonders in the market.  All15

right.  And I guess if you keep paying excessive premiums for16

anti-competitive reasons, at some point it's going to catch up17

to you, isn't it?18

THE WITNESS:  In health care specifically, your19

Honor, there's not just the anti-trust factor there, but more20

importantly, you know, if it involves in any way a 501(c)(3)21

tax-exempt organization there are significant problems with22

paying acquisition premiums above fair market value because23

it's automatically assumed that if they do that, that it is24

some violation of anti-kickback, fraud and abuse, and what's -25
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- and the 501(c)(3) which is called inurement of benefit,1

which would threaten their tax-exempt status.  So these are2

significant concerns that if in fact an -- anything other than3

fair market value is going to be paid in an exempt4

organization.5

THE COURT:  But obviously even though these -- I6

don't know if HCA was a 501(c)(3).7

THE WITNESS:  No, your Honor.  They're -- they're a8

for-profit company.9

THE COURT:  Right.  Right. 10

THE WITNESS:  Health Midwest was a 501(c)(3).11

THE COURT:  Okay.  All right.  Well, that was an12

interesting side trip.  You know, Byrd (ph.) said "I'm never13

going back to Kansas City."  This is like, you know,14

everything I learned was in the sandbox.  Everything I learned15

was in Byrd.  He said "Don't go" -- he said, "I'm not going16

back to Kansas City.  All right.17

Going on.18

MR. EARLY:  Your Honor, for the record, I'm missing19

a board of directors meeting in Kansas City even as we speak,20

just to be here.21

THE COURT:  All right.22

BY MS. WHEELER: 23

Q. Mr. Cimasi --24

THE COURT:  What could be a more celebrated city25
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than Kansas City?  My wife used to love to go to the musicals,1

and everything's up in Kansas City, right?  Corn as tall as it2

can go.3

MR. EARLY:  I can represent to the Court that I have4

sampled Kansas City barbecue at 18 different restaurants in5

Kansas City over the last ten years, so if you ever need a6

recommendation I can provide it.7

THE COURT:  But how does it compare to Memphis?8

MR. EARLY:  Pardon, your Honor?9

THE COURT:  How does it compare to Memphis barbecue?10

MR. EARLY:  It's different, just like it's different11

in North Carolina.12

THE COURT:  Well, since we're now approaching my13

favorite topic, as the dinner hour grows I invite you to go to14

Smokey Al's -- Smoking Al's.  It's in -- it's on Main Street15

in Bay Shore, very close to the hospital so if you overeat,16

there's relief available.  You just go down Montauk or Main17

Street all the way to Bay Shore, and it's on the right side. 18

It's called Smoking Al's, and I think it's really more of a19

Memphis style barbecue, but that's what driving the economy in20

Bay City -- I mean in Bay Shore.  Once that opened up, we all21

started going back to Bay Shore.22

So these culinary achievements are significant,23

although you're so thin I can't imagine that when you walk24

into the rib place they think it's going to be a good deal.25
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Oh, I think my clerks are telling me to knock it1

off.2

All right.  Mr. Cimasi, let's wrap this up so you3

can get back to St. Louis.4

Q. Mr. Cimasi, in your analysis of Med's track record and5

acquisitions, you relied on the Brown & Brown report, correct?6

A. In part, yes.7

Q. Okay.  Did you do your own independent analysis of these8

other acquisitions or strategic partnerships?9

A. Yes.  I mean, I was involved with the industry when this10

was going on.  It certainly wasn't --11

Q. Did you conduct any due diligence regarding these other12

acquisitions?13

THE COURT:  I'm not hearing the question, Ms.14

Wheeler.15

Q. Mr. Cimasi, did you conduct any due diligence with16

respect to, for example, the TLC acquisition?17

A. No, we did not.18

Q. So you're basing your analysis of Med's track record on19

the Brown & Brown report and your general knowledge of the20

industry?21

A. Yes.  Knowledge gained through transactional newsletters22

and other industry trade publications that we monitor on a23

regular basis in the various sectors of home health care.24

Q. Okay. 25
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THE COURT:  And this was the subject of considerable1

commentary in the literature?2

THE WITNESS:  Well, your Honor, certainly the3

transactions that Med were doing were, you know, very notable,4

and there was certainly in a couple occasions made a5

difference in their stock, but the word amongst knowledgeable6

people there, it wasn't a secret that there was substantive7

structural problems with Med, you know, and the -- with raised8

eyebrows.  I remember going to an American Association of Home9

Care Conference, you know, during the --10

THE COURT:  It's disappointing that those in the11

know had an advantage over the market which absorbs and12

assimilates all this information so massively, so critically,13

and in so many parallel ways.  How did the market fail to14

assimilate this information when it came to trading in Med D15

if everyone who tracked health care knew that this represented16

a whole series of massive overpayments?17

THE WITNESS:  I'm not suggesting that everyone did,18

your Honor, and a number of years ago I served in a panel with19

three of the top financial analysts from Wall Street for the20

home care sector, and I will tell you that very question was21

raised, your Honor, by people out there, and the answer to22

that is is that, you know, there's -- hope springs eternal23

from the human breast, and the stock market acts in ways that24

are sometimes beyond comprehension, as your Honor has25
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mentioned.  It's a very optimistic outlook, and that's what1

drives our capitalistic society.2

THE COURT:  Well, it's or either that or it's a3

failure of the market to gain access to the necessary4

information for making rational decisions.  If this wasn't --5

if this was not  a known -- if this was a wide open secret,6

I'm just surprised that it wasn't reflected in the share7

prices, and this information didn't get conveyed to lenders8

and others who were dealing with Med D.9

THE WITNESS:  Shares are sold very aggressively by10

salespeople, your Honor, and one of the things that Sarbox or11

Sarbanes Oxley is trying to address is the entire issue of12

appropriate disclosure so that people that are investing can13

in fact have some transparency to the financial operations --14

excuse me -- the historical operation in the financial status15

of companies that are --16

THE COURT:  Well, that might explain private17

placements, but it wouldn't explain investors in minority18

shares being lulled into acquiring these if the market has19

that information available to it, and we have rational20

investors who aren't forced to buy, it seems to me all of that21

information should have filtered up.22

THE WITNESS:  It's a mystery, your Honor.  If you23

tell me what the dot bombs and the dot gones, it's just a24

mystery.25
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THE COURT:  Okay.  I'm still trying to understand,1

we're placing so much reliance on the market, yet the industry2

experts know that this is a train wreck, and yet that3

information doesn't get fed back into the public securities4

market either because of fraud in the filing of public5

filings, and I guess that's a subject of class actions, or the6

market doesn't operate in the way you describe it as7

operating.8

Go ahead.9

BY MS. WHEELER: 10

Q. Mr. Cimasi, of the acquisitions that you reference in11

section 6.4 of your report, only two actually involve home12

health care company acquisitions, correct?13

A. That may be so, yes.14

Q. Okay.  There are a number of failed acquisitions of15

software companies and partnerships with technology firms,16

correct?17

A. Yes.18

Q. So with respect to Med's track record in acquiring home19

health care companies, we're only looking at two acquisitions,20

correct?21

A. Those were the two that were mentioned that we were22

looking to their track record in acquiring and assimilating23

and creating synergies and acquisition premiums for any of the24

companies they did, the process of them going about it.25
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Q. Okay.  So you looked at all the acquisitions, but only1

two of them are home health care companies, right?2

A. I believe that's correct.  I mean, I think that --3

THE COURT:  This is the acquisitions by Med D?  I'm4

trying to understand who the two acquisitions refers to.  This5

is on -- it's in 6.4?6

THE WITNESS:  Yes, your Honor.  Page 3 of 4, the7

Tender Loving Care transactions.8

THE COURT:  And you threw that one out for reasons9

you explained yesterday.10

THE WITNESS:  Well, in our method earlier, yes, your11

Honor, and then the -- and then we also mentioned in section12

6, page 4 of 4 that Med acquired certain software companies13

and computer distribution companies, and mentioned like14

Quantum Digital Solutions, and then the ill-fated deal with15

National Century Financial Enterprises or NCFE.16

THE COURT:  Well, Med D wasn't trying to acquire17

NCFE.18

THE WITNESS:  They were -- they entered into a19

strategic agreement, you know, where they had hoped to be able20

to market their software through NCFE's client base, and as a21

Web --22

THE COURT:  NCFE's what?23

THE WITNESS:  Client base, your Honor.24

THE COURT:  Time, T I M E, space?25
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THE WITNESS:  No.  Client base, B A S E.1

THE COURT:  Oh, client base.2

THE WITNESS:  Client base.3

THE COURT:  Okay.  All right.  And they entered into4

some kind of strategic agreement.  But that wasn't -- that's5

not acquisition, is it?6

THE WITNESS:  No.  It was -- as stated, it was a7

strategic agreement.8

THE COURT:  But did they pay a lot of money to NCFE9

for this opportunity to enter into this strategic agreement?10

THE WITNESS:  You know, I don't recall what the11

specific financial arrangements were for that.  I know that we12

had some of the paperwork on that.  I do know that the total13

of the failed acquisitions of companies and certain software14

licenses that they had, and I think the software licenses were15

things that they acquired from NCFE that they did impairment16

write-offs of approximately $201 million.17

THE COURT:  Okay.  So you're just looking at the18

components in this $201 million write-off, and you're saying19

that it includes costs attributable to the strategic20

investment with NCFE?21

THE WITNESS:  Yes.  I think it's clear that their22

investment in those licenses were strategic in that they hoped23

to market their services through the client base that NCFE24

had, which was in part, as my recollection, is a Web-based25
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product.1

THE COURT:  Okay.  I just don't remember reading2

very much about it in the disclosure statement.  Was it3

discussed there, Mr. Steinberg, or it was regarded as too4

earlier in time?5

MR. STEINBERG:  That was part of the whole NCFE6

mess, your Honor.  There were issues as to whether or not --7

Med paid monies and thought they might be able to enjoy8

financial success as Mr. Cimasi alluded to, but the deal never9

worked out, but on the big scheme of things with all the NCFE10

debt of several hundred million dollars --11

THE COURT:  Okay.12

MR. STEINBERG:  -- it was just a piece of that pie.13

THE COURT:  All right.14

(Pause in proceedings)15

THE COURT:  Ms. Wheeler, go ahead.16

BY MS. WHEELER: 17

Q. Mr. Cimasi, the two home health care acquisitions that18

we're dealing with are the TLC acquisition and the Chartwell19

acquisition, correct?20

(Pause in proceedings)21

A. I don't recall.  I believe that that was correct, yes.22

Q. Okay.  Taking a look at page 4 of 4 of section 6 of your23

report, the first paragraph is a description of the, for lack24

of a better word, why the TLC acquisition was not successful,25
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correct?1

A. In general terms, yes.2

Q. And I understand --3

THE COURT:  When you talk about it wasn't4

successful, we're talking about what period of time, from5

November of 2001 until the NCFE funding was cut off in August6

of 2002?  I mean, we don't have a very long time frame for TLC7

to be up and running under the management of Med D.  In fact,8

there were aspects of the transaction that never closed. 9

There was still this issue of a change of control being10

litigated in various states. 11

So when you say the TLC wasn't successful, was that12

because it got basically aborted due to other intervening13

events?14

THE WITNESS:  No, your Honor.  I didn't comment on15

that.  I simply stated that subsequent to the acquisition it16

was determined that TLC's financial condition was17

significantly worse than indicated originally, and18

specifically pursuant to a settlement with Medicaid that TLC19

was required to repay excess reimbursements of over $5020

million, and I stated that the effect of this Medicaid21

settlement was a severe reduction in available cash generated22

by the acquisition, and then they also had this --23

THE COURT:  But that isn't due to an inability to24

run the company successfully.  That may be directly25
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attributable to a failure to disclose relevant information1

that was known to the Savitsky's and not disclosed, and there2

was a dispute about whether they told them or not about it.3

THE WITNESS:  It speaks to their success or lack4

thereof, your Honor, of achieving successful acquisitions.5

THE COURT:  If you've been defrauded by $50 million6

or more, how is that a measure of success?  I mean, you took7

on a company you shouldn't have taken on?8

THE WITNESS:  Your Honor, without waxing poetic9

about it, I think there's some element of caveat emptor, and10

you know, the -- you know, I wasn't there.  I don't know what11

happened and why they -- you know, why Med would not have been12

able to determine, you know, this excess reimbursement of $5013

million to Medicaid, but clearly, you know, something was14

rotten in Denmark with their due diligence.  That's a pretty15

significant number, and Medicaid is not someone that you can16

just away from.  There's criminal as well as civil penalties17

if you don't repay the money.  They have a big hammer.  So18

that speaks to --19

THE COURT:  So I was led to believe.  Okay.  But20

this is stuff that you knew about or you could access and this21

is information that should have been known as of January 8,22

2002?23

THE WITNESS:  Yes, your Honor.  We believe that this24

was information that could have been known or was known or25
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knowable at that period of time.  The transaction actually1

took place on November 27th, 2001, and then again on December2

12th, 2001 with additional shares.3

THE COURT:  December 27th, 2001, yes.4

THE WITNESS:  No, your Honor.  November 27th, 2001.5

THE COURT:  Yes.6

THE WITNESS:  And then on December 12th they7

acquired additional shares of TLC, so that's for 2001.  So we8

only put this in here just to speak to a checkered track9

record in terms of achieving successful transactions.  That10

was the sole intent of referencing these things.11

Again, that's one of the two thresholds that we had12

testified to earlier.13

THE COURT:  Okay.  But I thought the condition for14

success is that you're buying a company that's clean, not a15

company that's dirty.  I mean, unless you go back to a failure16

to engage in due diligence, which is an issue haunting this17

case, if there was material fraud that wasn't disclosed, I18

don't know how you can attribute that to management failure on19

the part of Med D to be able to achieve certain synergies, A,20

if it was solvent.  The fact that it got defrauded in the TLC21

transaction by a large magnitude and the problems were way22

beyond the issue of the overpayment liability, because there23

are ongoing investigations at the state level, and ongoing24

regulation -- ongoing regulatory hearings about whether there25
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be transfers of control in New York State and in other1

jurisdictions. 2

I mean, to say that TLC closed in November as if3

everything was wrapped up, misstates the history.  In fact,4

TLC remained a work in process even into the Chapter 115

proceedings, and those were filed on or about November 8th of6

2002.  So Med D, to the extent it had control over TLCS at7

all, had control for less than a year, and during that period8

of time, they discovered the overpayment liability , and they9

discovered there were other ongoing investigations by the10

regulatory authorities, and the question was -- you know, at11

that point it was too late to do rescission.12

Okay.  I mean, I understand that you're saying, but13

this all seems to be grandly irrelevant because if the company14

were insolvent, we'd never get to the determination of whether15

there was a synergy, but I understand what you're saying is16

that Mr. Wright can't claim any synergistic value for the17

interest because he entered into a misalliance with a company18

that wasn't either capable of funding or if it had the19

funding, wouldn't be able to achieve the synergies because it20

had failed in prior transactions according to your limited21

information, and there was nothing indicating that it was22

going to succeed in this one. 23

There hadn't been any major change in personnel, and24

Mr. Magliochetti didn't have enough experience to assimilate25
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these lessons and to avoid their replication, right?1

THE WITNESS:  Yes.2

THE COURT:  All right.  But I still think it's3

irrelevant.4

THE WITNESS:  Your Honor, if it was my money that I5

gave these guys to invest, despite the fact that they were6

hoodwinked or defrauded, I still would not be happy with them7

for my investing my money in a business that they were8

defrauded in.  I mean, there's got to be some accountability,9

and again, caveat emptor, if you're going to buy a business,10

you know, the principals that are handling the transaction11

have an obligation to the investors.12

THE COURT:  It depends on how skillfully you would13

have brought it.14

THE WITNESS:  Well, that's the whole point that15

we're trying to show or demonstrate here, your Honor, is the16

track record as to how skillful they were in bring home17

successful acquisitions that would achieve synergistic --18

THE COURT:  Okay.  But when it gets to a level even19

approximate to the range of $100 million plus, I believe this20

is the first one they did.  I don't know how much the21

Diversified -- the Chartwell Diversified cost them, but I22

think this is the first one that went over $100 million in23

price, and if they only had seeming control over TLC for less24

than a year, it seems to me you're judging TLC very harshly,25



CIMASI - CROSS 235

unless you operate on the assumption every time you defrauded1

you're now going to blame the victim.2

THE WITNESS:  Your Honor, it's not that they weren't3

aware of it.  Here in New York a professor, a real brilliant4

guy named Mark Siraur (ph.) wrote a book that's widely read5

called "The Synergy Trap: How Companies Lose the Acquisition6

Game."  I cited in my report, and there's studies there and7

there's been other studies too that he found that in two-third8

of the deals analyzed, the acquiring company shareholders9

actually lost value.  You know, this is a transactional where10

there's a lot of "wannabe's," and again, the central point11

here is is that if you're going to determine answering the12

question of "Value to whom?" you know, the acquisition or13

synergistic value is value to Med Diversified, right, to a14

specific purchaser, and the --15

THE COURT:  And this "Synergy Trap" is a study of16

publicly-held companies doing the acquisitions?17

THE WITNESS:  This -- I think that it -- my18

recollection was, your Honor, it looked at both publicly-19

traded companies that were buying privately-held companies,20

and also privately-held companies that were buying privately-21

held companies, but mostly I think it was publicly-traded22

companies. 23

He's a bright guy.  He's well known, and I think24

he's at Stern at the New York University.25
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THE COURT:  Okay.1

THE WITNESS:  And I only mention that because this2

is something that's widely --3

THE COURT:  This is a guy who could take the subway4

to Wall Street, and he's discovered "The Synergy Trap, two-5

thirds of the acquiring companies lost value, prejudiced the6

shareholders, and yet the market hasn't developed an ability7

to assimilate that information.8

THE WITNESS:  Claims of synergy and acquisition9

premiums are the siren song of the merger and acquisition10

marketplace, your Honor.11

THE COURT:  Okay.  We have one sign here, "Don't12

call me your Honor."  Maybe the second one was, because I13

tried to suggest this the other day, don't use the word14

"synergy," and we'll all get along just fine, but okay, but15

this is an awful long elaboration that you could never get to16

the synergy because the company was insolvent. 17

So I'm not sure where this takes us.  I understand18

your analysis, but you're simply saying you're not devaluing19

the shares.  You're simply not giving them any premium because20

you have to look to the characteristics and attributes of the21

acquirer, not the acquired company, the target company?22

THE WITNESS:  Yes.23

THE COURT:  Okay.  Do you want to do more of this,24

Ms. Wheeler?25
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MS. WHEELER:  If I could, your Honor.1

THE COURT:  All right.2

MS. WHEELER:  Just a little bit.3

THE COURT:  Let's beat this dead horse.4

BY MS. WHEELER: 5

Q. Mr. Cimasi, you also note in that same paragraph on the6

top of page 4 of 4 that with respect to the TLC acquisition,7

Med was subject to a non-control agreement.  You don't8

understand that Med was subject to a non-control agreement9

with respect to the Addus acquisition, do you?10

THE COURT:  Can you put that in positive terms.  I11

don't know whether there was a non-control agreement or not12

vis a vis Addus.  Could you phrase it in such a way that I can13

understand the question while I listen to Mr. Cimasi's answer?14

Q. Mr. Cimasi, was Med subject to a non-control agreement15

with respect to the potential Addus acquisition?16

A. I don't recall as I sit here today, but we didn't that17

reference that.  On the top of page 4 of 4 we said that in18

addition, Med was subject to a non-control agreement which19

gave the prior management control of the daily operations of20

TLCS, and which did not allow cash to be utilized by Med.  So21

we didn't mention --22

THE COURT:  You're referring to which?  There's a23

Med -- there's a non-control agreement between Med and Addus24

or between Med and other entities?25
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THE WITNESS:  Your Honor, we were speaking to, you1

know, the TLCS acquisition.  This is at the top of page 4 of 42

in section 6.3

THE COURT:  Okay.4

THE WITNESS:  So we didn't address Addus at all.  We5

just addressed, again, looking at the track record that these6

folks entered into a -- to put it in the vernacular, they7

bought a pig in a poke.8

THE COURT:  Okay.  Didn't -- all right.9

Q. Mr. Cimasi, the other acquisition that you discuss is the10

Chartwell acquisition, correct?11

(Pause in proceedings)12

A. I don't recall.  Is there a reference, counselor, to the13

report?14

Q. If you look at the third paragraph on page 4 of 4 I15

believe there's a reference to Chartwell Diversified.16

A. Yes.17

Q. And you take the position that the Chartwell acquisition,18

quote, "Provided yet another example of a Med acquisition that19

resulted in significant challenges, while no financial or20

economic synergies became apparent."  Is that --21

A. Yes.  That's our informed opinion and judgment as to what22

the result was of their acquiring Chartwell Diversified.23

Q. Other than the Brown & Brown report, did you rely on any24

other information to come up with that informed opinion?25
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A. As I sit here today, I recollect that there was some sort1

of a commentary in one of the newsletters back at that time,2

you know, that -- and it may have been the Braff Report or one3

of the other trade newsletters.4

THE COURT:  I mean, this is the equivalent of a blog5

these days, blog among health care professionals?6

THE WITNESS:  A blog, your Honor?7

THE COURT:  B L O G.8

THE WITNESS:  Oh.9

THE COURT:  A publicly accessible site for10

commentators.  For example, Professor Posner and Professor11

Becker at the University of Chicago, having mastered the12

universe, now have their blogs.  So you'll get instant13

commentary on every international event, every national14

economic event, and if you want to read what the seers at15

Chicago have to say, maybe Mr. Early is familiar with this,16

you get instant commentary at great analytical depth by a17

Nobel Prize winner in economics and a former chief judge of18

the Seventh Circuit, an innovator on law and economics, and a19

publisher of more than 30 books.20

So if you want to know about the price of crude oil21

in Venezuela, I guess all you have to do is open up the blog22

and you'll get instant commentary by these quote, "experts."23

MR. EARLY:  I am familiar with it, your Honor, and I24

also get the same lecture every time I appear in front of the25
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Seventh Circuit.1

THE COURT:  You mean, "Don't read it?" or "Why2

aren't you following my blog?"3

THE WITNESS:  Actually, we have what -- I understand4

we have what's called list serves.5

THE COURT:  Yes.6

THE WITNESS:  Which I guess approximate that, but in7

the case of the Braff Report and --8

THE COURT:  How do you spell that, B R A F F?9

THE WITNESS:  Yes.  And Jenks Health Care, J E N K10

S, you know, these are analog paper newsletters that -- at11

least the copy I get is still paper, because I prefer to read12

it that way.13

THE COURT:  Okay.  And there would have been14

commentaries in this critical literature that circulates among15

professionals in this field, consultants like yourself and16

others, and there would have been negative comments in those17

letters about Chartwell Diversified's acquisition by Med D?18

THE WITNESS:  Again, your Honor, my testimony is as19

I sit here today, I recall that there was some item in the20

trade press that raised some eyebrows about that transaction,21

but that's the best I could recall as I sit here today.  I'm22

sure --23

THE COURT:  Okay.  But you're not going to make a24

professional judgment on whether it was a sound investment or25
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not simply by reading someone's irregular periodical, are you?1

 I don't know whether that rises about the level of gossip. 2

It's just trade gossip.  That's like my trying to understand3

the nature by reading "The American Lawyer," and I didn't give4

that very much credence.  The only people that seem to read5

"The American Lawyer" are the partners in the law firms who6

are worried they're being dissed, and they want to find out7

which associate leaked except when they're quoted in big deals8

of the month.9

All right.  Go ahead.10

BY MS. WHEELER: 11

Q. Mr. Cimasi, are you aware that the Brown & Brown report12

excluded Chartwell from its conclusion that the past13

transactions generally had a negative impact upon Med's cash14

flow?15

A. I don't recall.16

Q. Could you take a look at Exhibit 151?  And I believe that17

is in binder 5.  It's in a binder.18

THE COURT:  Ms. Wheeler, why are we going on on this19

tact?  I mean, this is all very interesting about what sources20

he used, but if he -- he basically says that there was no21

synergy, and before you get to synergy you have to have a22

financially solvent entity.  All of this is wandering off in23

the briar patch, and given the critical nature of resources,24

while I might find this of some prurient interest, I don't25



CIMASI - CROSS 242

find it of any evidentiary value to me in determining what1

weight I -- to give to his report.2

I accept his proposition that you never get to3

synergy because you can never close this transaction.  End of4

the story.  Why -- why do we want to exhaust these luxurious5

details?6

MS. WHEELER:  Well, first of all, your Honor, while7

Mr. Cimasi has testified today that because of its solvency8

Med did not have the capacity to achieve these synergies, that9

actually is not an opinion that I believe is stated in his10

report.11

What he states in his report is that -- and what he12

stated on Friday was that there's no reason to explore the13

synergies because Med couldn't achieve them because of its14

track record.  What I'm simply trying to do, your Honor, is15

demonstrate that there really isn't much of a track record at16

all to compare -- to compare the Addus acquisition to, and17

that in fact, the Chartwell acquisition was a positive18

experience for Med, and that the TLC acquisition is hardly19

comparable.20

THE COURT:  Okay.  Can we stipulate to that, Mr.21

Steinberg, Mr. Strub?22

MR. STRUB:  I'm sorry.  We can stipulate that the --23

to what, your Honor?  I mean --24

THE COURT:  That A, there wasn't much a track25
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record, and B, that there was a different assessment of1

Chartwell versus the TLC acquisition, and that in the Brown &2

Brown report, Brown & Brown didn't deal with Chartwell.3

MR. STRUB:  I think -- I think I'm willing to look4

at the Brown & Brown report and stipulate.  It's either there5

or it's not, so I don't think we need to ask this witness6

that.7

With respect to the track record, I think that, as8

the witness has testified, most of his testimony centers the9

$200 million write-off in good will.  Whether Chartwell was10

failed or not is, you know, it's a different question.11

With respect to insolvency, I think the Court can12

determine on its own whether there's a synergistic value as13

well based on insolvency.  I think the Court has already14

spoken to that.  Mr. Cimasi has spoken to that.  Whether the -15

- you know, whether it's in his report is somewhat irrelevant,16

given his testimony, and I also want to just express one17

concern, which is we're getting to 10 until 5:00, and I just18

want to be sure that this wraps up today.  I definitely would19

not want Mr. Cimasi to have to stay over for a few minutes.20

THE COURT:  At the risk of abusing my discretion,21

Ms. Wheeler, move on.  You made enough of the point, and I've22

understood Mr. Cimasi's testimony. 23

So if you want to go to your next topic, go ahead.24

BY MS. WHEELER: 25



CIMASI - CROSS 244

Q. Mr. Cimasi, you have testified that there was no reason1

to do this detailed analysis of a combination of Med and Addus2

because they would not be able to achieve the synergies,3

correct?4

MR. STRUB:  Objection, your Honor.  Irrelevant.  I5

think it's the same topic.6

THE COURT:  Ms. Wheeler, I thought I asked you to7

move on.8

MS. WHEELER:  I am moving on, your Honor.  I was9

just setting up my subject.10

THE COURT:  All right.  Go ahead.11

A. Yes.  My testimony is is that the acquisition or12

investment synergy value --13

THE COURT:  Mr. Cimasi, we're getting late in the14

day, but you need to move forward.15

THE WITNESS:  Okay.16

THE COURT:  Do you want to stand up and hold the17

microphone if that would be more comfortable for you?  That's18

fine.19

THE WITNESS:  I'm sorry, your Honor.  I'll move20

closer back.21

THE COURT:  Okay.22

A. I don't believe that Med Diversified could have achieved23

it.24

Q. Okay.  Mr. Cimasi, I'm just a little bit confused because25
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in your deposition I believe you told me that you did do such1

an analysis.  Am I wrong?2

A. I don't know what analysis --3

MR. STRUB:  Your Honor, vague, your Honor.4

A. -- you're referring to.  If you show me my deposition,5

which I haven't had a chance to review, the transcript, I'd be6

more than happy to comment.7

Q. Absolutely, Mr. Cimasi.  You have your transcript in8

front of you still correct?9

A. I don't know, counselor.  I'll look.10

MR. STRUB:  Your Honor, this is the same topic.  Ms.11

Wheeler represented she was moving off of synergy, and now12

she's talking about analysis of energy.13

MS. WHEELER:  I did not represent I was moving off14

of synergies.15

MR. STRUB:  I -- my understanding --16

THE COURT:  What's the subject matter of this line17

of inquiry at this point?18

MS. WHEELER:  Your Honor, in Mr. Cimasi's deposition19

he testified that he evaluated a number of factors, including20

economies of scale, cost deficiencies that would result from21

Med's acquisition of Addus, the ability of Med, the combined22

entity, to buy equipment, supplies in bulk to secure lower23

prices due to increased purchasing leverage, and I -- and he24

has -- today he seems to have disavowed that analysis.25
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THE WITNESS:  I have not, counselor, and if you1

looked at page 2 of 4, I've referred to that at least three or2

four times in my testimony.  You'll see that I --3

THE COURT:  Okay.4

THE WITNESS:  -- laid that out.5

THE COURT:  Ms. Wheeler, we do have to move on.  I6

know this might go to credibility that spreads to other7

topics.  You have a right to ask him questions to impeach his8

credibility, but I think to go -- either I'll read the9

transcript and hold these questions in mind or we'll go on to10

other kinds of things given my ability to assimilate the11

information, and I think there are other topics that might12

help the trier of fact than continued discussions of whether13

you get the synergy one way or the other, whether you call it14

efficient administration, whether you call it cost reduction,15

whether you call it all kinds of things, those are all16

conditional objectives, and the condition could never be17

satisfied.  They could never close.18

So I don't know why I'm going to go to this second19

order of analysis, and if his testimony is inconsistent on20

this point, I'm still going to treat it all as irrelevant.  So21

if he lacked credibility with respect to some of this or22

there's a reasonable disagreement about what he said or how it23

should be construed, it is irrelevant.  It's legally24

irrelevant to the determination I have to make.25
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Do you want me to read the entire transcript for1

whatever impressions I gain from that, and that's not as good2

as your continuing to cross examine him, well, there are just3

some trade-offs because I think we're getting into a high4

degree of redundancy.5

MS. WHEELER:  Your Honor, if the Court is willing to6

enter Mr. Cimasi's deposition transcript into evidence in this7

case, I'm perfectly happy to not pursue this line of8

questioning.9

MR. STRUB:  Your Honor, we --10

THE COURT:  Well, I don't know if that's what I11

said.12

MR. STRUB:  The --13

THE COURT:  Go ahead, Mr. -- Mr. Strub, you were14

saying?15

MR. STRUB:  I was just -- I think the Court16

addressed that.  I mean, that's not a proper -- it's not a17

proper piece of evidence to enter a deposition.  Mr. Cimasi's18

been here for three days now, and I think the Court's made its19

own ruling with respect to these further inquiries.20

THE COURT:  All right.  Go ahead.21

MS. WHEELER:  I don't mean to point out the obvious,22

your Honor, but Mr. Cimasi has been here for three days, but I23

have not been standing up here for three days.24

THE COURT:  I understand that, but there's also a25
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rate of assimilation of knowledge on my part, and I've been1

listening carefully to him.  I've heard him tell me on at2

least 16 separate occasions that I've reversed his analysis,3

that I've gotten it wrong.  I've listened patiently to each of4

his correctives.  I haven't taken offense.5

If I get confused, that may be in part attributable6

to my deficiencies, not yours.  It may also be because I have7

difficulty understanding Mr. Cimasi's testimony from time to8

time.  I'm not trying to prejudice you in terms of setting9

forth this, but I think we've spent a lot of time going back10

and forth exploring the validity of some of the assumptions,11

the comparability of the data, the bases for drawing12

statistical inferences based upon small sample sets, and13

things of that sort, so I agree that I can't read the --14

there's plenty of stuff in the deposition.  If it were15

admitted into evidence for all purposes it would be treated as16

substantive, and I could understand why Mr. Strub doesn't want17

me to be reading things that really aren't material, and he18

doesn't want me to be misled in reading things that might19

beguile me, but go beyond the evidence in the record.20

So if we need to recall Mr. Cimasi, given this21

painful process, we'll call Mr. Cimasi.  So let's just go on.22

You have to get out of here -- what's the last time?23

 It takes you ten minutes to get out of the building, and you24

have to be at LaGuardia when?25
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THE WITNESS:  My flight is at 6:30, your Honor.1

THE COURT:  All right. 2

THE WITNESS:  I don't know the probability of my --3

THE COURT:  It's a -- you're supposed to be at the4

airport two hours before.  I don't know how you're going to be5

able to make it.6

THE WITNESS:  I believe you're right, your Honor.  I7

don't know.  Especially with my disability I don't move too8

quickly through an airport, so --9

THE COURT:  All right.  This is what I'm going to do10

absent your objections or even over your objections.  If it's11

really critical to continue this, we'll do it by a conference12

call at some mutually agreeable time.  We'll do it on the13

record.  You don't even have to be in Court.  I'll give you14

your opportunity, Ms. Wheeler, to continue your examination.15

Mr. Cimasi can do it from the comfort of his office16

or his home.  I don't need to make any further credibility17

determinations on demeanor.  I've had enough exposure to Mr.18

Cimasi on that score.  So simply given adverse weather19

conditions, given the major foul-ups because of the hurricanes20

and tornadoes in the midwest, given Mr. Cimasi's visible21

disability, I'm simply going to ask that this be continued to22

a later date, and we'll move on to the next subject, and it is23

not in any way, Ms. Wheeler, to cut you off.  I just have to24

deal with the constraints of what's here.25
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So Mr. Cimasi, I wish you well on your way back.  If1

you miss that flight, I hope you can catch a later one, but I2

don't think you're going to get to LaGuardia, through the3

terminal in an hour.  I wish you hadn't booked it so close,4

but that's how it goes.5

Mr. Strub, unless you have an objection.6

MR. STRUB:  No.  I was just going to say thank you,7

your Honor.8

THE COURT:  All right.  Thank you, Mr. Cimasi.9

THE WITNESS:  Thank you, your Honor.10

THE COURT:  You'll live to fight another day.11

Mr. --12

MR. EARLY:  Your Honor, just for the record, I13

understand your ruling, and of course, we'll abide by it, but14

I do think we must maintain our objection that we do -- are15

entitled to finish the cross examination, and if your Honor --16

THE COURT:  I'm not trying to preclude you.17

MR. EARLY:  If your Honor's --18

MR. STRUB:  We will make Mr. Cimasi available by19

whatever means are practical for the completion of the cross20

examination.21

THE COURT:  Well, you know, we can do it by video22

tele-conferencing.  I mean --23

MR. STRUB:  Whatever works, we'll do that.24

THE COURT:  I know that, you know, the best25
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situation is to have an opportunity to view the witness and1

for you to be able to look at the witness.  That's the2

maximum, that's the traditional way, but I know because of the3

new technologies, we've had detailed examinations of persons4

where you can observe their demeanor right up front.  We have5

the technologies.  We've used it recently in trials.  Tom6

Early, our technician, is very good at it. 7

I'm sure St. Louis there are firms or facilities8

that Mr. Cimasi can get a hold of so we can continue this.  I9

just need to take into consideration the fact that I've caused10

this to run much later than it should have, and you'll have a11

chance to complete the cross examination, perhaps not under12

the same physical conditions, but I think as close in13

proximation as is possible under these unusual constraints.14

THE WITNESS:  Thank you, your Honor.15

THE COURT:  All right, Mr. Cimasi.  You have a ride16

back out?17

THE WITNESS:  Yes.  I have a car waiting for me18

outside, your Honor.19

THE COURT:  Okay.  Thank you.  Okay.20

Since this is going to be suspended, do we have an21

opportunity to start with those videotapes?  Wasn't that the22

next order of business?23

MR. STRUB:  Yes, your Honor.  That would be the24

next.25
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THE COURT:  Well, we have an hour to start looking1

at them if you want to go forward.  We can break at 5:30 if2

you want.  We can break for five minutes and then come back3

while you set up the machine.4

MR. STRUB:  Yes, your Honor.  We will start with one5

of the videotapes today.6

THE COURT:  All right.  Well, if you need you some7

technical assistance --8

MR. STRUB:  Well, he's helping Mr. Cimasi out. 9

He'll be right back and then we'll be able to do it.10

THE COURT:  As soon as you're ready we'll come back.11

 Thank you.12

MR. STRUB:  Okay.  Thank you, your Honor.13

(Off the record/On the record)14

THE COURT:  Mr. Strub or Mr. Steinberg are aware of15

the nature of your objections?16

MR. EARLY:  Yes, sir.  They've been filed pre-trial.17

THE COURT:  Okay.  All right.  Thank you.  And so I18

can find them somewhere in a document?19

MR. EARLY:  Yes, sir.  Your Honor, I can point you20

to that. 21

THE COURT:  Okay. 22

MR. EARLY:  It is defendant's deposition23

designations and objections and counter-designations --24

THE COURT:  Yes. I --25
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MR. EARLY:  -- to plaintiff's designations.1

THE COURT:  I have those papers --2

MR. EARLY:  Yes.3

THE COURT:  -- but where is the -- but within4

that --5

MR. EARLY:  Within that document you will see --6

THE COURT:  Okay.  The objections.7

MR. EARLY:  Beginning at page 3 --8

THE COURT:  Okay.9

MR. EARLY:  -- where it says Addus's counter-10

designation and objections, and the last column is objections.11

THE COURT:  Okay. 12

MR. EARLY:  And with Mr. --13

THE COURT:  All right.14

MR. EARLY:  -- Ford, your Honor, the objections that15

we will not waive and we will move to the Court are for the16

designated transcript sections as follows.17

THE COURT:  No.  I'll read it.  I mean, if it's in18

the --19

MR. EARLY:  But you don't need to read it all.  I20

can point you to the only three that we'll make, your Honor,21

and it will make your day much shorter.22

THE COURT:  All right.23

MR. EARLY:  For Mr. Ford it is 164, line 21 through24

165, line 2.  The objection that we make is that the question25
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calls for a legal opinion.1

The second question that we will persist with is in2

response to Ford, page 177, line 5 through 178, line 3.  It's3

a hearsay objection, your Honor.4

THE COURT:  Okay.5

MR. EARLY:  And the next designation which is 1 --6

page 183, line 6 through 17, there is both a counter-7

designation and a hearsay objection.8

THE COURT:  Okay.  All right.  Let's roll them, as9

they say.10

MR. STEINBERG:  I don't think this will be as11

entertaining as the "Rome" that you were alluding to, but --12

THE COURT:  Whatever.  Mr. Ford was a former13

employee?  He was a --14

MR. EARLY:  Mr. was formerly the chief financial15

officer of Addus.16

THE COURT:  Okay.  And he was deposed as an adverse17

witness by Mr. Steinberg.  You didn't call him?18

MR. EARLY:  That's correct.  We did not call him,19

your Honor.20

THE COURT:  Okay.  All right.  Go ahead, Mr.21

Steinberg.22

MR. STRUB:  Your Honor, we're going to call by23

deposition Mr. Heaney.24

THE COURT:  All right.25



255

(Film of Deposition of Mark Heaney Being Played)1

THE COURT:  Just hold on.  What's the -- hold on. 2

Hold on.  What's the problem? 3

THE CLERK:  I can't hear him that well, Judge.4

THE COURT:  You want to try it again?  You want to5

run it back?6

MR. STRUB:  Ma'am, it might be helpful, because this7

is a deposition designation, we have a verbatim transcript,8

and we can just simply stipulate to lodge that as part of the9

trial transcript if the Court deems that acceptable.10

MR. EARLY:  It's not only acceptable, your Honor. 11

It's what I proposed originally, so we have no objection.12

THE COURT:  Okay.  All right.  Thank you. 13

All right, Eileen.  Don't worry about it.14

(Film of Deposition of Mark Heaney Being Played)15

THE COURT:  It's interesting technology.  I love the16

continuing text below it.  Other than having some opportunity17

to observe the demeanor of the witness and hear him speak and18

listen to his hesitations and his emphases, I'm not sure you19

get much material benefit over just reading it, but go ahead.20

 I mean, I'm willing to entertain this for a while. 21

You know, I stopped taking notes on it because I22

know I can go back and read the transcript, but at least I'll23

have the recollection of having observed his demeanor, the24

intonation of his tone and you know, does it go into forensic25
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linguistics?1

MR. STRUB:  Your Honor, the witness is referring2

from time to time to exhibits, and we put together a book that3

has these exhibits.  They've all been -- on their joint trial4

exhibit list.  I've given counsel for Addus copies.5

THE COURT:  Okay.6

MR. STRUB:  I wanted to give the Court a book so in7

case the Court wants to look at what exhibit the witness is8

talking about, you can follow along.9

THE COURT:  Okay.  Another present for the opening10

of the school year.  Okay.11

MR. STEINBERG:  Your Honor, the next witness is only12

11 or 12 minutes long.  I don't know if you want to do that13

tonight or you want to do it in the morning.  Whatever you --14

THE COURT:  Let's just go ahead and do it.15

MR. STEINBERG:  All right.  Thank you, your Honor.16

(Film of Deposition of David Stasiewicz Being Played)17

THE COURT:  All right.  We'll continue this until18

tomorrow.19

MR. EARLY:  8:30 tomorrow, your Honor?20

THE COURT:  If you can manage that.21

MR. EARLY:  Thank you.22

THE COURT:  Just off the record.23

24

25
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2

3

4

*               *               *5

6

CERTIFICATION7

8

I, Catherine Aldrich, certify that the foregoing is a correct9

transcript from the electronic sound recordings of the10

proceedings in the above-entitled matter.11

12

                                     September 15, 200513

       Catherine Aldrich14


